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INST. A. MARTINDALE:	Let's get started with our conversation today.
Hopefully you haven't had any trouble getting your assignments in. A few of you have been in touch with challenge you face I'm happy to entertain those. Today we are going to continue our conversation in frameworks of rule based considerations of archaeology and in this case we are going to take a look at the laws around archaeology. Not archaeology within the law. But the processes of legislation and policy that manage the endeavour of archaeology. We are focused primarily in British Columbia they do tend to have commonalities across the world and we'll explore some of those but I thought it would be useful to gain a bit of an understanding of how it's managed in Canada and in Canada endeavour of heritage management under which archaeology falls is a provincial and territorial jurisdiction. There is no real federal guidance or legislation. There are a few federal documents on heritage policy and they typically refer to documents that were created by provinces and territories so this is different in Canada than other nations. We have encountered the concept from a couple of classes ago about NAGRPA the Native American Graves Repatriation Protection Act which a federal piece of legislation in the United States, Canada has no analogue. There is no federal guidance on this subject they defer this one to territories and provinces so
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we have to focus on that scale in order to understand how it's made manifest and so BC is the obvious choice for us to take a look at. So we'll look at the role of heritage legislation to manage the endeavour of archaeology here in the province of British Columbia. To do so I've asked you to consider this. I'm getting a cold.
The piece of legislation that guides and manages the endeavour the archaeology and other related heritage tasks in BC is called Heritage Conservation Act created in part by Charles Borden who founded the laboratory of archaeology.
The HCA as it is sometimes known is under going a transformation based on an effort to make it conform to a piece of legislation passed in 2019 known by its acronym DRIPA the Declaration of the Rights of Indigenous Peoples Act passed in late 2019 which requires all legislation in
BC conform to the United Nations Declaration on the Rights of Indigenous Peoples known by the acronym UNDRIP. A lot of acronyms. And the Heritage Conservation Act is one of the many pieces of legislation in the province which... to the principles of UNDRIP and DRIPA. It was the cue to be assessed and this process of transformation is just that.
It's a consultative endeavour funded by the government managed by consulting companies that understand policy development manage firms to assess what the concerns about heritage conversation act might be and propose a pathway to



transformation. There is a website which you can investigate and find out what is going on with this transformation project. What is it about what is its future,
And how is it being transformed. It's important to know that the transformation project started in 2022. DRIPA was passed in 2019 and recently it has been put on hiatus, not DRIPA, the transformation project. And that is an interesting question why. We've heard from the provincial government that the very act DRIPA is perhaps being revisited. That it may itself be revised in some fashion.
We don't know what, if it's being revised then the acts that must conform it to also will be revised. So I'm interested in you doing a little bit of research on this website and elsewhere. There's lot of commentary on this endeavour.
Here you will finds the endeavour and preliminary reports from the consulting companies management firm that is did several years of outreach to various stakeholders including Indigenous communities and consultants and academics and predecessors of reports. There's three on the webpage about their findings and recommendations. So that is use that as a basis for the conversation. What is this project? And perhaps some thought on what its future might look like or in this case the stumbling blocks, we'll talk more about those today. There is I think several fundamental challenges in getting the Heritage Conservation Act to conform to DRIPA.



Most of them involve and this is why it's pause the issues of rights and titles and the sovereignty of nations over their territory. This is something that the provincial government retains the authority to allocate and make decisions on land that is claimed by Indigenous communities and the Heritage Conservation Act facilitates that to make it conform to DRIPA effectively would give some of that authority that is held by the province to the nations themselves. I suspect this is part of the concern. Especially in the era of resource development and specifically major infrastructure projects such as pipelines. Heritage Conservation Act already gets in the way of those kind of endeavours. DRIPA definitely gets in the way. A united transformation Heritage Conservation Act will probably give more control maybe even some form of a legal veto over major infrastructure projects to the nations in whose territory these projects are proposed. And we might say as citizens of the province that is a good thing but our government doesn't seem to agree. They would rather not give up the authority to make those decisions and to hand them off to Indigenous communities. Indeed I was in a meeting at Musqueam in 2019 November of 2019 when DRIPA was passed and the conversation at my table immediately turned to the Heritage Conservation Act and we all concluded there's no way other than a radical transformation to make the Heritage Conservation Act fit DRIPA because it is by legislation a



disenfranchisement of Indigenous rights over their territory and that is the very thing DRIPA says you shouldn't do, Heritage Conservation Act does it. I am not surprised after nineteen years of consultation they arrive at a conclusion it can't be done. Give me your assessment of this possibly transformation. Here is our readings for Thursday. These are going to explore issues of data sharing and data sovereignty. Take a look at culture heritage policies in the province and a more general discussion of this issue in Canada. This is a broader based issue than just BC. But we are going to focus on the British Columbia context.
So heritage legislation these laws that are passed by jurisdictions like BC that manage and mediate things that we call archaeology which we might think of as being heritage typically come in three forms around the world. We've got examples where heritage is legislated by people who are descendant to the heritage they legislate that creates a certain kind of legislation. Typically one is more accommodating in the principles like documents like DRIPA. We have in Canada people making the laws are typically not the descendant community of the heritage whose communities are being impacted upon. We see this in settler colonial context where states authority is not coincident with Indigenous authority and so you have outsiders making rules about heritage belonging to other peoples. We see this in



other areas. Areas of lands dispute in contestation. Northern Ireland is an example. Issues of archeology in places like Israel and Palestine raise similar issues. I hesitate to make too many connections other than to note there is a conflict over land and that that plays out in the length installation of heritage in those lands not just in control over the heritage but the narratives and conclusions that are drawn from an assessment of that language or that data.
And then thirdly we have global heritage presence which emerge in places including like United Nations and global bodies that attempt to understand in a general sense what heritage is and how we might accommodate it, manage it, consider it, attend to it. Many of these models fall into two basic camps. One is heritage as sort of the legacy of western traditions and we see heritage being defined as monuments buildings architectural grandeur, things like that. And then we have other things that don't have buildings associated with them and that second model is more assigned preservation pathways that we find in nature or geology. So there are natural wonders of the world that people preserve and when find heritage that doesn't involve buildings typically associated with Indigenous communities but not exclusively so the pathways of legislation protection often are analogous to the pathways of preserving nature and



ecology and geology whereas legislation around history typically focuses on buildings and monuments and that seems to be a bifurcation the general principles of heritage.
So those are the three basic models we are going to spend a lot of time on number 2 but make some reference to number 3 as well. In doing this I want to draw your attention to a couple of concepts that emerge data sovereignty and data governance. These are critical principles if fact they have versions of them known as Indigenous data sovereignty and governance for evaluation in settler... context and these are principles that data sovereignty is the principle the data of heritage belonging to a community is theirs to retain. They have sovereignty over the information around their communities including their history and their heritage their people their production their intellectual rights, et cetera. And data governance is the argument that they should have control. Over the management avenues by which the data of their communities is mediated. These are two places where we find in
British Columbia in Indigenous contexts the sovereignty and governance over data largely falls to the province and not to the nations themselves. That is the bifurcation that we see.
This document is produced by the first peoples cultural council Indigenous body in British Columbia led by colleagues who read some of the work of Dave Schaepe and



George Nicholas commissioned by this group to create an assessment of the policies of beings with recommendations for as they put it decolonizing the heritage related processes and legislation. Specifically the Heritage Conservation Act but other forms of management within the legislative body.
I'll pause here and just tell you a little bit about what I know on that subject. It's complicated. The legislature passes laws such as the Heritage Conservation Act and they provide the legal framework for the operation of government. The specifics of the operation of government how that law then is transformed and turned into action, that is legislative policy and that comes from the bureaucrats as well as politicians that we elect to office to manage. And every government interprets legislation in its own way emphasizing certain avenues shifting priorities allocating funding, et cetera. So there's a fair bit of plasticity in the bureaucratization of legal choice. Not always the same. We see this in archaeology specifically because the manifestation of the Heritage Conservation Act in the province of British Columbia is a unit bureaucratic unit known as British Columbia archaeology branch. The branch is the body of staff bureaucrats whose job it is to allocate permits to fulfill the mandate in part of the Heritage Conservation Act and to manage archaeology in the province. It has many homes over the years. Currently it's in the



ministry of natural resources and industrialization. Sometime it's in the ministry culture and sport and sometimes the ministry change depending on which government is in power. So there is a lot of latitude in how governments choose to manage and mediate any specific piece of legislation. So that is why this document speaks to not just heritage legislation but processes. Because there's a lot of capacity for governments to determine which processes are derivative of legislation. Of course they can pass new legislation to change those processes and if you are a sit province of British Columbia and you feel that the legislation is not being interpreted correctly and you wish to confront the government, you can of course do so through political avenues but you can also take them to court and you can say this legislation is not being -- is not fulfilling either the legislation is not being implemented correctly or the legislation itself violates other pieces of legislation and the highest piece of legislation that we have in Canada is the Constitution Act so many challenges against legislation including legislation of provincial level find a pathway through the comparison to the Constitution Act which written in 1980 tends to declare the basic frameworks by which we govern Canada including notions of equity recognition of Indigenous rights referred to as we talked about last week as aboriginal rights. It's not just a piece



of legislation, lot of latitude in there. Within it I was surprised to find not just the politicians who I thought were driving the bus of policy in the province. It turns out there's lot of very powerful bureaucrats and entrenched bureaucracies in our government as there should be to maintain the operations of the government, these people have long-standing pathways of authority and discretionary choice which they seem to retain and are at times resistant to giving up. So we have a series of places where any piece of legislation finds traction, politicians who interpret it and propose new ones, the public who exist within it and the implications of government policy that it imposes upon them and then the bureaucracies of government which enforce, create and have a legacy of implementing it. All of these contribute into how an act is made manifest. Sorry, I didn't intend this to be a civics lesson but it is a complicated space. This document reminds us was an assessment of all these things and gives us these basic principles which perhaps are insight from an Indigenous voice on how this process and piece of legislation might change involving things that seem ... And indeed at times align comfortably with DRIPA. Indigenous peoples own their heritage. We should conform legislative and regulatory frames to the principle that Indigenous own their own heritage which currently I don't think Heritage Conservation Act does. The



lot of the heritage legislation in other forms of state intervention in Indigenous lands are based on colonial doctrines including the principles of discovery that these lands were discovered by colonists of course they were not. People were here for thousands of years before that. The notion of terra nullius which we talked about last class the lands being which is the notion of land being unimproved and thus under British common law available for claim by anybody. These are corrosive colonial doctrines that on confront and impinge upon Indigenous rights and legal systems they also suggest we should prioritize relationships between different partners this these conversations rather than transactions and currently the Heritage Conservation Act like much of archaeology in the province is mediated through a transactional space. Proponent wishes to do something, hires an archaeologist, pay who must get permits and fulfill requirements proposed by the government, evaluated by the government approved by the government and provide a report to the government makes decisions for the proponent on the pathway to development. Those are all transactions often mediated by cost and everybody in this endeavour is making money. The archeological consulting company makes money. It charges fees the proponent presumably is making money because they are proposing to develop something that would be profitable for them. And the government generates enormous



amount of revenue through fees and permits but also through the economic activity of development. Of course the outsider to this conversation are typically Indigenous communities upon whose lands these developments proposed. I think I mentioned under the Heritage Conservation Act communities have one avenue, window into which to insert their voice.
When an archaeologist proposes permit application in the context of a development proposal that is submitted to the government the government issues it to Indigenous communities impacted by the proposal they have between 30 and 60 days to reply. If they don't their approval is assumed. There is a model for this in your cellphone company called negative billing which means that they'll charge you for something unless you say you don't want it. Same principle is going on here. You are assumed to agree if you are Indigenous community unless you find the wherewithal to say no. Some nations do. They have automatic systems that manage these consultative changes and automatically say no, send out automated emails, but a lot of nations don't have that administrative capacity. Many of these permits happen and they pass and after they are issued communities have no legal avenue for change they can into the really do anything.
Can't change the permit they can appeal to the government they can appeal to the proponent they can appeal to the archaeologist but that is all based on the goodwill of the



those people who control the endeavour. This transactional space is a very exclusive exclusionary one. There are other models. Some communities have their own archaeologists and they are then active in the permitting process and they will take on work in their own territory. Some communities hire their own archeological monitors and they require that anybody doing archaeology in their territory hires one of their members who is skilled in evaluating and monitoring activities both archaeology and the development so as to report back if there's transgression or unexpected discovery to monitor and evaluate and then hold to account the people. Some communities have proximal relationships with consulting companies and they work well together, they form these social relationships so that the people who operate the company are well and known and to some extent trusted in the community among leadership and so the for profit company takes on some of the responsibility or trust and responsibility that is otherwise disenfranchised from the nation. We see this pattern occurring with small and medium sized companies. The big multinationals tend not to do this so much. But the smaller companies between 5 and 40 staff members often their only business will be one or maybe two communities within whose territory they gain expertise and around the
decision-making they form these long-standing relationships where if they act as good partners their business will



continue. If they act in untrustworthy fashion they will not get the next contract and communities can learn that they have partners of some form in the archeological world. I've been on projects where the proponent has an archaeologist and the nation has an archaeologist and they are each being hired by separate people and they sometimes both have permits to do different parts of these tasks and of course the intersection of the different authorities to the permitting process is a fascinating example to see how these management structures which create division can sometimes be overcome and then sometimes that division is made manifest in the actual deployment of archaeology on the ground. So relationships rather than transactions or relationships and transactions are important part of this landscape.
Heritage itself under the Heritage Conservation Act is largely defined fairly narrowly. Defined as material gesture things that are associated with human activity. And so the heritage record becomes the archeological record and it is compartmentalized, fragmented and unambiguous in the places of heritage and things. And Indigenous communities reminds us identify heritage as ... Includes many many facets of landscapes and meaning and signification that do not always associate or leave behind a material legacy. So there's lot of value in the landscape that is missed by these material definitions so communities in this policy suggest



that we broaden the definition including notions behalf is known as intangible heritage which is knowledge, scholarship, evaluations, understandings of spiritual landscape, cosmological principles, and places and value. These are all things that most of us associate with lands forms and places most of us have. Think history of being in place that is have meaning to us beyond the material legacies of our interaction with them, values, emotions, signification and that is what is missing from documents like the Heritage Conservation Act, does not attend to those kind of intangibles that we know as humans there is a considerable layer of value in those intangible qualities.
It suggests we harmonize governments. That communities are often facing different government agencies all of which have impacts on their heritage but they don't always speak to each other and indeed municipal governments, federal governments and provincial governments so there's a myriad of bureaucratic entities that intersect over the issue of heritage. I'll talk about this on Thursday. It's pretty complicated because depending on who owns and administers land, the rules differ. It's a fascinating complex mosaic depending on what land you are standing on rules of heritage or different. If you layer in that the different bureaucratic manifestations of any one of those governments or agencies then you can see it gets pretty busy pretty



quickly and communities which are typically much smaller than any of these policies are faced then with having the same conversation in different ways to different people often in an overwhelming fashion.
I was sitting in a meeting at a community I was there for a different reason and we were I was with elders committee and there were representatives from the local municipality they were talking about a creek rehabilitation project it was well advanced actually seeking a little bit of input but also telling the commune this is what we are doing I had the unfortunate question put my hands up have you considered the heritage impacts of what you are proposing and this was a bureaucratic entity focused on fish rehabilitation and ecological rehabilitation in waterways so doing good work doing exactly what we want. Tending to pollution, returning ecosystems to their natural state and my question terrified them. They had not given any thought to that. I don't think they knew there was a heritage law and I said if you are going to go into a creek and start moving things around you probably need an archeological permit because there are anthropogenic qualities to creeks. People make things, traps build beds. There's legacies of archaeology within creeks.
Yes. They were surprised. And as I say look on their face suggested that they did not know. But this is because nobody is telling the people who do the ecology oh by the way, we



have to be holistic, we have to recognize if you are on the land you are on heritage nation. A conversation hasn't happened. Until you get to the pointy part where people are sitting in a room saying hey, I want to go on your land and do stuff, some cheeky person like me puts their hand up and says have you thought about heritage. The last one is the biggest, there is very little money. Archaeology general rates enormous amounts of value for the province for both the people doing archaeology people like myself who are researchers of archaeology the consulting companies who profit from archaeology and the government as well as the proponents who need archaeology to get their businesses to move and do the next big thing and the governments themselves who is generate revenue from the actions of archaeology and the implications of archeological project. It's an enormous amount of money, very little he was end up in the hands of communities whose heritage is being represented. And the model of funding which is created by the Heritage Conservation Act my predecessor Charles Borden takes money from proponents give it is to archaeologist who are not Indigenous primarily and allows of the government to make decisions on how to proceed. Everybody is making money except the Indigenous communities so this model arguably gives us a bit of a sense of what the Heritage Conservation Act doesn't do but perhaps should do especially in the



context of legislation like DRIPA. As you encounter I'm sure you'll have some of these ideas to consider. I don't think I put this document in our reading but I will for those of you who are interested in looking at. It's accessible it's quite long authoritative piece. One body the first people's cultural council but pretty good representation of a collaborative Indigenous view. Not a particular view but there was a lot of consultation and in the production of this document. It came from a body that was consulting with the government before DRIPA there was a long consultive process between the government over the Heritage Conservation Act and First Nations in BC because there was a lot of tension and so there was a body that was forming a committee, ad hoc committee that formed to evaluate those between governments and First Nations and these people were involved in that committee and I suspect I heard that the committee ended up stopping because they could not find common ground. I suspect this document is product I think Dave Schaepe told me they sat in seven years of meetings and ultimately didn't get anywhere. I wouldn't be surprised if this document came from those seven years of meetings.
So that is a little bit about the BC case. Let's take a look at the general issues of heritage then we'll zero in on some of the legislative frames under which we finds heritage management in British Columbia. Thursday I'll take



you through some of the databases archives the government maintains as part of its management of heritage data in the province.
So history of heritage legislation going to go through these relatively quickly because they are general concepts there is a lot that goes on indeed in some scholarly frame such as Bruce Trigger's famous book History of Archeological Thought he proposes that many societies have a vision of archaeology. Not just a contemporary western view of the past. There are tendrils of what we think of as archaeology back in ancient time and Indigenous communities, idea of thinking backwards looking in the past. And wondering about material legacies that we see today is not unique to archeological frames, but the concept of modern heritage legislation builds out of a colonial project which comes from an European fascination with ancient societies like Rome, Greece, Egypt. Age of discovery including the grand tours of these time frames where people would wealthy aristocrats from European economically dominant societies would explore the ancient world in part to find ancestral connection which was probably largely fictive but nonetheless exploration of history in order to see one's self today. It included territorial conversations something of a western fetishization of Indigeneity especially accentuated in the context of colonialism and encroachment on Indigenous lands.



Does coincide with the 20th century philosophical esthetic movement with the emergence of archaeology as a discipline starts to consolidate in the late 19th century along with the other disciplines of social sciences like anthropology itself and emerging professionalization of archaeology which begins to start taking traction and becomes a considerable project in two phases in North America in the depression in the 30s and after the Second World War both of which have economic coincidence. In the first great depression United States government funds a great deal of collective projects in order to help this country pull itself out of the economic collapse of the early 190s. Part of those include things like building highway network across the United States. Part of that involved also funding archeological projects so-called new deal of the 1930s included a lot of public money for things infrastructure and archaeology was wrapped up in that partly as a consequence of these highways going across the country and partly as a space within an administrative capacity and skill set could be funded to mediate and remediate the economic downfalls of the 1930s.
It after the Second World War North America experiences this enormous economic boom and again funds something available for expansion of the state and its infrastructure heritage is encountered and heritage management legislation becomes something of a consequence.



In this case we don't see so much public works archaeology is public works which we saw in the 30s. Instead it becomes archaeology is a private industry and government management of developmental impacts. Always seemingly stake mediated part of the professionalization of the discipline. Does become an academic discipline around the same time in different parts of North America but that is often lagging behind these developmental endeavours. Archaeology starts off really as a consequence of anthropology and becomes a more formed material discipline building out of European work that had gone front the 19th century and lacks some of these developmental and management endeavours so we start to see policy and legislation appearing around issues of planning and environmental impact around the same time as these expansions. And that is where we start to see the products like the Heritage Conservation Act. It doesn't take root in British Columbia until the 60s and 70s. It's thought of and conceived of in the 1950s but becomes a legislative policy in the 1970s. Long after archaeology has become a thing in academics and in the public popular consciousness of how we understand history. So the management of it lags.
The positionality of heritage then, a long scholarship in many cultures dominated by this expansion of capitalist economies especially in the 20th century and tends to focus on the western view of heritage. A lot of the



people creating these legislative frames and early generation of archeological view adhere to this notion projection of Eurocentric vision of the world. A legacy we spoke of and one that lingers today.... cultural achievements recognized by analogues to western society including buildings the fetishization of buildings which is still part of heritage policy. Technologies and monuments. And non-western societies associated comparisons nature, landscapes and ecosystems.
I wrote an article with a colleague of mine on the World Bank not that I know much about the world bank. I don't know what it does. Gives out a lot of money to people around the world. Not people, governments. I don't think you and I can get money. Governments get money in the World Bank to embark upon projects of improvement borrow money and reap a benefit from it. The bank creates created in 2006 a series of environmental and social performance standards.
And the justification for these performance standards was if we are going to lends money to people, governments, we need an indemnity, to be insured that the project that they are engaging in isn't going to be a disaster. Violate laws and principles and end up being not profitable we want to make sure there are some standards, minimum standards that the proponents that are borrowing our money will adhere to so that we can be assured that the project will not only be



successful it will not create a legal indemnity somebody will launch lawsuits against continue it and will not violate the basic principles of ecological and social performance standards and in it it identified things such as you can't pollute the environment, it's a bad thing to do. Many of them are focused on remediation and impacts to the natural world. They also include reference to cultural heritage.
Now, the World Bank created this as an internal document in 2006 to help it make more money. Or not lose money. People got use today using the performance standards and after a while they became the global reference points anybody doing cultural heritage will say hey let's use the world bank's performance standards and number 8 speaks to archeological heritage was never intended to so my colleague wrote an article evaluating this history and pointing outs that these performance standards never were intended to be global standards for heritage mediation and legislation and instead it was a bit of an afterthought to the endeavour. If you do want to create global standards around heritage you should do so intentionally. Our article focused on failings of the existing World Bank performance standards. Not to blame the World Bank they never intended to write global standards. It ended up being used. But some of these things are the combination of natural and cultural heritage value. The World Bank was interested in ... Tacked on cultural because



it was they thought it was useful to do so but it created the analogue culture can be prospective at the timed as nature and thus stripped out a lot of the heritage qualities that Indigenous communities value around the principles of culture it framed heritage as a resource to be managed and thus exploited and in some cases maintained so it turned cultural into a natural resource. Again not faulting the World Bank, they were trying to protect their involvements but they did this and people liked what they had done and it became these global standards unintentionally. It views heritage from the position of the west and so heritage value is not understood by Indigenous purpose or signification but by comparison to things that the world bank employees and bureaucrats recognized as heritage. They were not experts in the subject. So there was a lot of ethnocentrism projected through these principles and they have become de facto global standards for heritage policy and United Nations refers to these. So our article from 2023 I think said whoa, if you are going to do this do it better. Let's not use these standards that were created for the World Bank for a different reason as the global de facto standard for evaluating heritage. To do so is to undermine the complexity and true significance of heritage and to as we argued I was more about this my co-author tried to tone down my language. I think he retained some of it arguing these are ethnocentric



projections of a colonial form there were recolonizing not decolonizing the principles of global heritage across the world using these collective rules that the World Bank had proposed.
Interestingly we are working on a new project, composed this one in the files we are working on a new assessment around this our next project was one of the reasons that these social standards exist, the ESG environmental and social performance standards is the thesis that if a major project violates those standards in some profound way they will cause a financial liability for the company or the institute. So the World Bank doesn't want to be involved in something that will blow up financially. We say is that true, does the violation of these standards generate financial impact on the people who perpetuate them. You would think. Probably they would. We picked an example from Australia where a mining company, I can't remember what the name was but either Rio Tinto. Created a mine and in doing so destroyed a significant massive and significant archeological site. It was world news it was such a travesty of destruction of the archaeology. Lawsuits were filed there was an uproar around world. Here is one of the most famous examples off a private company violating these very standards what was the impact on the company. And so we've done, in the midst of a statistical analysis of share price and of



other financial indicators. It turns out that the CEO lost his job. There were small group of people who took the fall and the company had a little blip in its finances and rebounded. There was no financial impact for having destroyed one of the world's most significant archeological sites in one of the most public and egregious fashions. By our conclusion this paper certificate will come out next year there was no impact. There was no financial consequence for having violated principles such as these so profoundly and so the argument that these transgressions, these rules creates a natural consequence of the ecosystem of capitalism will sanction violators seems to be nonsense. The ecosystem of capitalism doesn't care. If you want to stop people from doing bad things you have to have rules legislation laws,
et cetera that not only identify what those bad things are but generate sanction against companies that do it. The capital markets will not create that form of sanction. I was disappointed. I thought for sure they would suffer something but it turns out Rio Tinto or Rio Algoma, suffered no consequence which is a shame.
We haven't done this we might do this. I don't know if the CEOs and the CFOs the big wigs who were the face of this error who lost their job if they actually became unemployed. I suspect they found other jobs pretty quickly continued to live their life with largely not to much of an



impact. But I don't know. That might expanded the paper beyond the parameters of our analysis. We are working with statisticians who do the financial thing which is fast Nate together see and turns out yeah, the company didn't suffer. In fact it just kept on making money. Had a little aberration and lasted maybe a week or two and then kept on making more and more money.
Presumably our best guess was that the people who markets people who buy and sell these stocks and benefit from them were content that the CFO and CEO were fired and that was adequate. They felt that was enough we can move on.
Without mitigation or attention am there are legal proceedings going on, company has been sued and also remain unresolved for the impacts that it had. Legal pathway but no management or financial consequence under law. This is a little bit of a what is going on in BC. We need a little bit of a navigation through some of the legacies of these kind of endeavours in British Columbia. We see early antiquarians and collectors on the markets in early 1850s recognition of the discovery of archeological landscape and the rise of collecting of relics. Including the call and creation of museums. Many of the early museums including RBCM provincial museum were founded by collectors, people who felt this was a cool thing to do and had assembled their own private collections which they then used as at basis of philanthropic



creation of museology but also usually getting something back in return. Legitimacy, funding, occasionally tax benefits.
Typically not giving without expectation of returns, giving and benefitting as well.
1860 earliest documented cases of rescue archaeology in the 1860s by John Dawson. There were various government ordnances that emerged including grave ordnances that prevented people from desecrating graveyards of different forms. Including usually these two are synonymous villages and burial grounds are often the same thing. Suggesting that preemption should not include them. The enforcement of this rule were completely lax as our example from cesna?em shows which is one of the biggest archeological sites and cemeteries in Delta region of the lower Fraser and preempted and the consequence of private ownership of that landscape caused a significant amount of destruction to cesna?em. In the 1885 we get the National Parks Act which starts to protect the nature not culture but nature. And then we start to see the provincial museums and others emerging in the late 19th century as part of this consolidation of new state and management of the territory that it has claimed ...
The provincial museum gets its own act in 1913 founded by collectors. Provincial corporation independent of the government but funded by the government. We get things like the Historic Preservation Objects Act. All these forms



of managing and mediating the landscapes of history typically go that these two paths if it's European history or looks like it, it gets a degree of protection. If it's Indigenous the protections are less. Less clear. Part of the legislative bifurcation.
I mentioned depression and the post-second world war boom in North America creating capacity infrastructure and development so the encounters of archaeology are increased and recognition of the tourist value of interests and the packaging and sale of the ideal of heritage for tourism and other forms of cultural experience typically to outside audiences are recognized so the cultural tourism industry has origins earlier but formalizes in the post-secondary war period this when Borden UBC begins archaeology. German professor. Lived in Kits. Had a bicycle. Liked to bicycle to work up the hill Spanish banks. The construction of the city of Vancouver which is occurring around him he noticed archaeology being impacted. He had an enthusiasm in archaeology from his time growing up in Germany and he brought that enthusiasm into UBC to his professional life, sought provision to teach archeological sources sought petition to conduct archaeology which he did and found the laboratory of archaeology. He didn't work without bumps in the road. He had to continue teaching German there was no department of anthropology at the time he started and indeed



his courses became rolled into anthropology he started them initially outside of anthropology. So there was sort of merging of the archaeology within the anthropology department which itself didn't mediate until 1949. Usually the anthropology earliest forms of anthropology were around museology. The museum. So there was a blending of those two. And he had to seek permission from the German department to stop teaching German to allow him it teach the archaeology that he wanted. He seemed to haven persuasive by the end of his career he was teaching entirely archeological courses. I don't know if he was in the German department. I don't know that story. To get permission to do the archaeology he originally first project was in Musqueam and he sought and got permission from the federal administrator of the Musqueam communities. Language is a little bit shocking traumatic, known as the Indian agent. These are bureaucrats assigned the paternalistic supervision of Indigenous communities. Musqueam had one Borden sought the per any things from the Indian agent to do excavations and the commune opposed him but in opposing him learned more about his work and ultimately they gave him permission after a period of negotiation to do the research that he proposed. In doing so forged something of a partnership with him over decades including work that Andrew Charles the archaeologist from Musqueam worked in partnership in some ways with Borden.



It wasn't just an altercation. It became something of a partnership. So the genesis of the contemporary conflicts which still resonate today can be found in these early forms.
By the late 20st century in British Columbia we've got the provincial museum in UBC advocating for mitigation during the massive hydro projects which... Impacting archaeology there was advocacy endeavour we couldn't destroy the archeological legacies found in the province of
British Columbia and also with Borden and Heritage Conservation Act drafts a sense of self-interest. Borden again was the creator of this arrangement wherein archaeologists could charge proponents to do archaeology so that they could be funded and province would regulate it.
That was the arrangement that Borden created. Still with us today. And in doing so he bypasses any kind of Indigenous scrutiny or Indigenous evaluation of archeological activity and he finds funding to do so which is the majority of archaeology today it paid by proponents. People who get research grants or work with communities are a far minority. Most archaeology done in the province is done a proponent pay system. We'll talk about that next week. The HCA the thing that he created with his student Wilson Duff by the way, creates this vision of mitigating archaeology in vans of development. Didn't stop development. Wasn't intended to stop. Wasn't intended to stop the destruction of



archaeology. Borden's vision was let's figure out what is there before it gets destroyed, let's find out what is there then you can destroy it give us the money and time to do the evaluation before you destroy those things. Now the best mitigation is seen as avoidance that was not always the case and dun mean today archeological heritage is not destroyed in the context of development. Yes, it is continuing to be destroyed. To a lesser degree. It creates this mitigation or supervision by a province. The province manages the Heritage Conservation Act gives them that authority to manage archaeology in the province. The minister. And the developer pays for anything that is involved including the permits to the government and the work of the archaeologists. The piece that is miss something that identified in the HCA are you but not funded are repositories. There's no funding for repositories so repositories typically charge when a proponent when the archaeologist working for a proponent shows up now if you have get a permit you have to identify the repository but when they show up with boxes of things they removed from the ground in the context of doing archaeology the repository charge them money. We are a repository here at UBC we charge people money when they start proposing us when they ask for a permit which designates us a repository. We are closed repository. Only a repository for anything within the territorial claim of the Musqueam Indian



band. There's a few exceptions and that boundary is quite large, intersects with other claims from other communities. We have a quite area wear not short of repository obligations but we have no funding. We are supplied largely by the university. Borden created laboratory of archaeology repository but he didn't fund it the university found itself owning this thing or running this thing and I'm director right now of laboratory of archaeology I spend a lot of my time talking to the university saying we need money to support this endeavour and less so now but original low it was like why does the university have a repository who came up with this idea I tell them the long story of Borden and how he created this thing sometimes without the permissions to do so. He was the guy wrying the legislation that created the idea of repositories so he worked on both sides of the equation. His students were the not only co-authors of legislation but they were also high ranking bureaucrats who went on to minister this legislation in the Government of British Columbia. So it's a complicated space.
After he creates the Heritage Conservation Act in this early sort of mid century form, the province hires its own archaeologists and starts to not only manage archaeology but conduct archaeology. And the provincial archaeologist was a role that no longer exists. It stopped in 1980s. But the early installation of this thought okay not only were



proponents going to pay archaeologists to do this work they were going to pay the ones hired by the government to use this work the government was going to use taxpayer money to hire archaeologist to be archaeologist of the province and do all the work that was necessary. That model evaporated quickly. For about a decade there were provincial archaeologists. Mostly in the context of development to create standards of practice training and implement the Heritage Conservation Act but that evaporated when the costs became apparent to the government so it shifted in 1980s where the provincial archaeologist are not actually archaeologist they are bureaucrats of the endeavour of archaeology issuing permits and managing data. They don't do fieldwork. Nor are they well typically they are archaeologists who become members of the government bureaucracy I think directors of the archeological branch are established bureaucrats are lawyers they are mandate is not to do archaeology. It's to manage it. Other people do the archaeology. The archaeology branch manages the data, issues permits monitors the quality of the permit and the work that is being conducted and responds. In the 1990s there was this assessment Indigenous communities until 1989 Indigenous communities had no voice in this process. But in 1989 legislation was modified updated to give Indigenous communities in assessment role in the early time frame of



permit issuance. It's effectively a veto because you can say no. Well you can pause things. And but communities have this voice only if they use it within 60 days of the permit showing up in their inboxes or mail. Used to be by mail.
Now you get an email and you have 60 days to reply if you don't they say you've given us permission to do so. By the 2000s as archaeology... if we talked about last week gains traction in legal debates as a means of evaluating issues of Indigenous rights including title rights, the archaeology branch pivots. This is not a legislative pivot. It's a process policy pivot where in the 2000s the archaeology branch refuses to evaluate any claims to title. It says it's not its job. So anybody can claim any parts of the province. They typically don't Indigenous communities have their territorial claims but if there's overlapping claim to areas of archeological interest the province is agnostic. Not the province, the archaeology branch is agnostic. It does not evaluate claims. So if communities say that is my territory the branch says great and they send them the same documentation. As other communities that say that is my territory. You can have multiple communities saying that is our territory. Simultaneously and the archeological branch does not mediate that conversation. I have sought permits and there are seven nations involved ^	I think you have here in the Lower Mainland the numbers can be similarly maybe



not the double digits but a lot of people who need consultation and the branch does not evaluate the merits of the claims of title. It's not the body to so I think that is appropriately archaeology has a role to play in legal debate and heritage is itself a form of title. So this notion of being agnostic around this issue creates a space where the issuances of permits cause a lot of friction for the nations themselves who are often left to fight with each other via the branch over whose territory is what. These remain unresolved. The other issue that happens in the 21st century is the penalties for transgression become larger.
Transgression of the Heritage Conservation Act penalties based off of Poets Cove which we'll talk about more on Thursday a transgression of egregious form in
British Columbia the fine of which was $50,000. Ninety-four the fine is for breaking the Heritage Conservation Act is in the millions of dollars. $50,000 was so little for this condo and resort development that I think it was no disincentive to damaging the archeological record by violating Heritage Conservation Act and that was recognized so the fines have now changed. That said, the number of cases where people have found to be in violation of the Heritage Conservation Act is very, very small. I would say less than 10 in the province's history. It does acts as a deterrent. But if they don't the consequences larger chances



of prosecution are small. I've had conversations with the police over violations of Heritage Conservation Act and I have been laughed at. They have said we don't do anything of we are not going to investigate violations of the Heritage Conservation Act and like it's a law somebody has broken the law. Well, that is not our business. They are not interested in that. That may have been the police officer I was speaking to at the time. But there seems not to be any enforcement mechanism of these other than self-regulation by the industry of archaeology and others involved. It's a fascinating kind of tension. Notice DRIPA passed in 2019 Heritage Conservation Act transformation project 2022 has a lot of think about that is current space where the Heritage Conservation Act transformation project has been paused.
Probably my assessment is paused because these are insoluble problems. There is no easy solution and instead of maybe is somebody in the government thought hey we can make the Heritage Conservation Act conform to DRIPA. You can't make the Heritage Conservation Act make logical sense to itself it seems unlikely it will conform to DRIPA. That is the problem that we face here and where we are at in BC.
We have provincial this is the archaeologists that I mentioned in the 70s and this is what the provincial archaeologists do they issue permits, develop report requirements. I am going to show you the databases that they



create. They create professional standards for who can become an archaeologist in the province. They provide standards for training, being a monitor and identifying the standards define the standards to become a permit holder which are the two grades of archaeology. Typically you need a masters degree permit holder and experience adequate to be a supervisor of archeological endeavours. And to be an archaeologist working on a project you typically need undergraduate degree in archaeology and to be a monitor of archaeology you need to take a two-week course which the government offers or institutions offer on behalf of the government. Musqueam teaches it every now and then typically for their own community members. Musqueam last year had the first person to become defined as a permit holder to meet this professional standard for being a permit holder in the province without having western credentials. John Point from Musqueam is now a permitted archaeologist in the province.
He can apply for permits and get them and supervise archaeology but he does not have a undergraduate degree or masters but he has a long history of archeological expertise and that was is established a second pathway to allow people with per tease to become permit holders. Directed to towards Indigenous communities members and John was able to meet that standard became the first. We will probably see more of this. In the future which I think is an excellent path



which. These are the things that the province does. Creates consultative requirements about who should be consulted.
This becomes very interesting under certain conditions in the province which we'll talk about more on Thursday because in this case the archaeologist and archaeology branch are independent of the proponents. The proponent is like a mining company or forestry company but what happens when the proponent is the government itself such as hydroelectric project. If the government is the one seeking permission from itself to do archaeology so that it can vans its own permits do you think that might be an opportunity for a conflict of interest. Answer that we think is yes.
I have a graduate student working on this puzzle around the legacies of the Site C hydroelectric project asking the question did the government which acted as proponent and regulator follow its own rules when it occupied both those positions. Maybe it did. We are doing research. So the challenges of archaeology branch is to maintain these standards in changing discipline to ensure reporting standards of the data to provide access to data so people can plan evaluate research at the same time very conservative about release data for fear of looting so they have to balance who they sends the information to and who is not allowed to see that information because people will take archeological data find out where the sites are and dig them



up for collecting and looting. They have to enforce the Heritage Conservation Act which itself as we talked about is an imperfect document. They are typically underfunded.
Almost overworked. Awful lot of burnout of people who work for the archaeology branch. I don't connect with the branch very often, every few years, and almost every time I call back or reach out there's a new group of staff. They just don't seem to be able to retain. I suspect it's a charged atmosphere over the challenges of this endeavour and typically overworked. Backlog. Never have enough resource toss do the basics of what they have been asked to do by the government. I am not sure if it that is intentional or why. It's been a narrative for as long as I've been an archaeologist in British Columbia which 25 years almost
30 years now. They struggle to navigate the paradox of rights. We know archaeology is central to rights the branch does not evaluate those and adjudication of who owns the heritage that is being permitted is a fraught space with no obvious answers. The branch doesn't make the decisions and they must enforce the policies giving everybody essential equal rights to the same territory. Even when they are in disagreement with each other, the branch is resolute. It is not their job, that is the job for higher levels of government or for law courts to evaluate. So it creates this paradox is that is unresolvable at the branch level and



constant source of frustration for communities who feel their lands is being exploited by others or not being consulted by people in the territory. This is every community I go to this is a conversation around archaeology. There's projects going on they are not asking us or there are neighbours are claiming our land and permitting projects on it and we are not being asked. There's no easy answer for this one but it is comes to pint. Within archaeology. Some people have suggested we stop doing archaeology until it is resolved which is a great idea but that would shut down the development of the province so the province is unwilling to do that. That is probably why the Heritage Conservation Act France formation project stopped. The only way to deal with it is to stop archaeology from being conducted and that would shut down any development and thus much of the economic activity of the province. It's unwilling to do that. The challenge for archaeologists these requirements create standards but it's difficult to navigate through them. The data are not validated and doesn't discourage research. It's accounting of what you find not analysis of the results of what you find. So archaeologists done under permit in the compliance sector spend a lot of time describing things and moving on to the next project. They too are overworked and overburdened. The cost they charge are much lower than similar professions such a geologists or engineers or



biologists. Archaeologist are being paid much less and the work is laborious and time consuming and often open ended and as a result the resources to complete are thin.
Archaeology work is contained within development planning always done in the context of proponents am solve sort that creates strange relationships around what can be looked at boundaries which you cannot cross and somebody looking to make a lot of money for time is money looking over your shoulder wondering when your work will be done so that they can build their highway or their mine or do their logging. The paradox remains a political one. The archaeologists working hearing from different people that is our lands or that our land and the archaeologists like the branch are caught in between these relationships. And they often ignore or participate in unintentionally sometimes intentionally legal conflicts that exist and the products of the research are -- created huge volumes of information are being drawn out of the land and put away in repositories not being processed and for which there is no funding to evaluate or interpret or build from. So the challenges for archaeologists are profound.
The challenges for Indigenous communities are also profound. Archaeology and archaeologists working for proponents or archaeologists at the government branch or even research archaeologists such as myself tend to have authority



over their heritage where they do not have. This is why we see some communities hiring their own archaeologists or training their own people to be archaeologists so they can retain that authority and be part of that conversation.
Archaeologists have control over the management of heritage. Data sovereignty and data control of Indigenous resources are typically held by non-Indigenous entities and people who may not have may not be capability of having Indigenous communities best interest at heart. The model tends to promote a consumer exploitative model of resource heritage is a resource to be profited on, to be mined, extracted, to be commodified. And heritage is so much more than that. Turn it into a value is to undermine it and even to denigrated it in ways that are inappropriate. Certainly for people's whose heritage it represents. To turn one's heritage into commodity for profit is promote destruction but also do it a disservice. Undermine sacredness and meaning and value for the people whose heritage is represented. When others are making those decisions on your heritage is an affront and double standard that ties back to the long legacies of racism that exist in the province towards Indigenous peoples. The data themselves can be difficult to access. The flow of requests is unmanageable. The number of projects ebbs and flows but it can be enormous the number of proponents that are looking for archaeology. Industrialization of



archaeology is scaling up. Good thing I suppose because we are mitigating archaeology, but we can't seem to keep pace with the extraordinary developmental explosion.
Archeological permits create incursions into people's territory. When you get a permit people show up to do the work and may not be land that the nation controls but it's lands the nation claims and states they claim and things like land acknowledgments that is the territory that is being referenced and people show up and do archaeology on it without their permission or some cases even their knowledge.
I mentioned I think I've showed the elders at the Penelakut Tribe a map of all the archeological results this their territory and they were stunned. Where did all this stuff come from who are these people who are on other land digging up holes and telling people about our past. Where did they come from who gave them the right and when you print it out on a big poster and make each one polygons red it's enormous amount of information. Enormous amount of area.
The elders response was emotional. Who gave these people the right to come to our land and start digging up and then telling us what it means. They were affronted. So extraordinary interventions on people's landscapes and archaeology then arguably is a tool of a perform of capitalism that converts heritage into a resource both for profit and to facilitate the consumption of other resources



also for profit. So it's a challenges space to manage across the province and those of us in the university level live a little bit outside of it. We can indulge, we have the privilege of not having to do archaeology or not having to have permits. We work in collections. We work in partnerships with Indigenous communities so we can say we are not part of this process but in effect we are, we are part of this larger endeavour that has commodified Indigenous history and turned into this profitable capitalist kind of vision for the consumption of Indigenous pasts to profit largely
non-Indigenous communities. You can see where the tensions and confrontations come from and why the centre of Indigenous archaeology are so significant today. They are foundational and likely unravel, revolutionize the endeavour that is archaeology in settler contexts. We are not there. Perhaps we are not even close to being there but we recognize the challenges ahead and the contradictions and exploitative frames within which archaeology operates in places like Canada and British Columbia.
I'm going to end, I have a few minutes, I'm going to give you some examples, we'll take a look at these. I've come back to the two models. People in archaeology are saying here is the next phase or step, you can track these conversations that archaeologist have had going back into the 60s they typically haven't changed much. The endeavour



connects archaeology to development has created an unstoppable process. It seems we seem unable to change this course and that is why I'm cynical when the Heritage Conservation Act was allocated for transformation to DRIPA and it appears that my cynicism has been true. It seems to a contradiction of the endeavour itself that the province has claimed, so let's take a look at examples. We've seen this one the cesna?em case. The Heritage Conservation Act was conformed to but the only thing that stopped this piece of cesna?em from being destroyed is 10 months of 24 hour protest by Musqueam people. This is a case from 2018 where Wendy MacKay wanted to build her house here in Victoria and expand it encountered an archeological site faced a bill to mitigate the archaeology and the archeological site was known thieves unaware of it prior to purchasing the house or not sure about the timeline she felt she was it was not her business she sued the government for undue nuisance, burden, nuisancesome burden on her ability to live her life on her property and won. Changing the Heritage Conservation Act. So Heritage Conservation Act cannot force people like Wendy MacKay from doing work certain kind work. It hasn't totally prevented the archeological work from being done or prevented the Heritage Conservation Act from having a role in development projects like private homeowners but it has set a course where the province is very, very leery of challenging private



owners of the archaeology on their plans. If you own a house as Wendy does the rules are a little bit different because people like Wendy have sued the government for having to attend archaeology and her house sits on a site like cesna?em. In Victoria, but it sits on a village very big over Oak Bay one of the wealthiest neighbour hoods in Canada. The last one, what happens when you find cultural remains on your property. How do people respond to the discovery of archaeology on a landscape as well. In this case from January where somebody found stuff and this land suddenly becomes different because archaeology has been encountered.
Process is typically should about this, you should know what is there before you dig. Just like if it's a gas pipeline, call before you dig or have somebody assess it before you dig. Typically people don't. Heritage is treated differently by the government and treated differently by private landowners and other sorts of resources. Why most of the heritage is Indigenous and most of the landowners are not. I think you have your answer. We'll return to this government on Thursday where we'll take a look at your discussion responses and then take a look at example and I'll show you some of the operations of British Columbia archaeology branch.
************************************** LANA G. ALLEN, RPR, RCR.
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