


INSTR. A. MARTINDALE: Okay everybody. Thanks for joining us today. Today we are going to explore a really important I think fascinating subject that if there was one, I'm bias on this where I would pick a place where archaeology is -- has it's most impact it would be this one, it would be legal cases within which archaeologist consider specifically around issues of rights of Indigenous people's rights. So there's a lot of work and archaeology over the last 30 years has increasingly taken a more visible more significant role and for I think significant impact. So all the more reason for us to think it through and for archaeology to be presented in a reasonable and evidence based fashion which as we've talked about sometimes is a challenge for archaeology. So we'll take a look at some of the history of this conversation.
Before I get there I wanted to mention that next week you are review assignment are due. I've had a few questions about the size. I think I've said five pages double space but I believe at some point in the syllabus it says single spaced I'm preferring double spaced but at the same time I recognize of all of the assignments this is the one that will probably take more space. If you go over I am not going to be terribly concerned. If you needed space to tell me what you've been doing what you are thinking and what you've encountered please take. It try not to go too far over. But
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I will not exact any penalty or even any sideways look. I will consider all that you write. This is the place I'm inviting you to do that kind of groundwork see what the resources have to say. If you take a little bit more space to do so that is entirely okay
Let's move on to our conversation for today. Which is as I say is increasingly important place where we encounter both the presence of our archaeological data archaeologist providing results for consideration within legal cases and then the countervailing consumption of archaeology. The use of archaeology in these legal debates and typically jurists including lawyers, judges, these are cases that are typically not reviewed by juries, but the participants of court proceedings are not archaeologist though often don't have much of an understanding of archaeology. Their understanding comes from popular culture and encounter some of the conceptions that we ourself have discussed in this class. Courts are not immune from the broader societal conversations about history but colonialism about archaeology materiality all of these things come to bear within legal cases. And so those two parts of the conversation are useful for us to consider. What is it that archaeologist present and how is it that archaeology is consumed. There are laws about archaeology how archaeology is managed we'll talk about that in a different class. Today



we are looking at this important role within legal frameworks I want to start off by observing that the law itself
takes on the role of arbiter, evaluates correct incorrect, determines to some extent right and wrong, exacts concession, punishment and ultimately compensation as necessary and it seems certainly before I got involved in legal proceedings as a sort of rarified air of objective consideration and it is those things but it is also an aspiration to those things and as scholars of law have pointed out it's a cultural project just like any human endeavour so it is informed by many of the conditions that we see in the world around us. The legal systems reflect the social and cultural principles of a society that they immerge there are different legal systems there a critical observation. There's not a singular legal system. In Canada John Borrows suggest that is there are three that operate independent of each other and engaging.
You may be familiar with we have a British derived legal system, British common law legal system and a French legal system takes place largely Québec and other French speaking ancestral places and enshrined in their legal principles and the third is category that has many many variants that is Indigenous law and Indigenous societies all had as far as I can tell certainly have not done an exhaustive survey but I'm mindful of scholars like John Borrows who started the Indigenous program at the University of Victoria from which



all legal programs training lawyers in Indigenous law emerged argues that there are many and they all have legal systems.
There are legal systems in Indigenous society are often not known outside their community outside Indigenous communities and they are certainly not recognized by the legal apparatus of Canada that is one of the critical tensions of this.
Many of Canada's thus legal systems, principles reflect expectations about knowledge, and about society and about evidence that are characteristic of the cultural frame if which it emerges. I think, I've spoken to a lot of lawyers now there is an aspiration for something beyond that but it still falls back into the legal habits an example comes to mind is a popular one which is associated with courts and archaeology this sort of iteration or manifestation of Sherlock Holmes. Not our endeavour of Sherlock Holmesian endeavour where we find evidence and identify unambiguous truths and based on those truths make a judgment. The truth is the Sherlock Holmes is product of fiction and impossibility. There are no unambiguous or few correlations between material gesture and behaviour. The principle Sherlock Holmesian detectiving is they are simple, straightforward and encyclopedic knowledge that Holmes presents identifies them correctly and thus the case is solved. It doesn't work that way. Holmes is a projection of an impossibility that is an aspiration for how we would like



evidence-based conclusions to operate. Lack of ...
Doesn't exist in the real world, doesn't exist in legal cases doesn't exist in archaeology yet the principle that it does informs a lot of the my naivety around the logical endeavour that I see in archeology. It registers in most court cases. John Borrows argues the law isn't just a neutral process of this, this Sherlock Holmesian correlation of things and evidence behaviours and projections and materiality but instead it comes from these spaces, sense of cosmology and belief. Sense of sacredness. Even in Canadian law the Crown invoked as the arbiter of truth. The Crown is mystical being of king like or queen like space where the role of the judge is to aspire to being Crown like to seeing the truth to seeing past opinion and to divining certainty. And in truth that position doesn't exist. The judges are all humans, they are all beset by their own cultural uncertainties and influences but the aspiration is part of the cosmology of Canadian law. So cosmology is true of many laws the operation and appropriate construct around which the universe operates and humans find a role within it. Those expectations which are only firmly held are foundations of cosmology framed in different ways and belief and religion and they anchor themselves to a appropriate place... humans in a universe and proper comportment of humans in that space. Nature provides us with an important insight into law, the



patterns of nature. We including here science. Observations of truths of the word around us inform our legal understanding from cause and effect, trial and error aspects of ecology the mechanisms by which we see patterns across the world are also informing the cultural space. This is perhaps this Sherlock Holmesian distinction. There are unambiguous forces driving nature but less so of humans and culture. ... There's the deliberative logic we talked a little bit about this, rhetorical frame we discussed rhetorical fallacies. We can see avenues and strengths different forms and logic these are the basis of science and also the basis of a lot of work in evidence based conclusions. Complicated as we've mentioned by the variability heterogeneity of capriciousness of human behaviours but still deployed. We encounter ethics morals what is good and bad frameworks of which are often architecture that is which we find the scaffolding of the conclusions that are drawn in courts and also I would suggest in archaeology and other forms of logical endeavour around humans and clearly these processes come out of customs.
Traditions. I'm just pausing there because I'm reminded I work with a number of lawyers most of whom are Indigenous and I have a particular friend who is an Indigenous lawyer and he reminds me if we ever end up going to the Supreme Court of Canada he will have to wear robes and a wig I'm rooting for that moment to see my colleague stand up in weird by his own



admission unusual costumes that come from United Kingdom English common law system. These are processes that not only have comportment and presentation and performance and practices and framework and cultures we know that because we are anthropologists. The key is these are operating within the legal frame workers and not simply a singular Indigenous legal system they are multiple Indigenous legal systems.
John Borrows book in 2010 Canada's Indigenous constitution identifies five or six to showcase the diversity of legal apparatuses possibilities that exist in law. They are legal self-functioning operating systems. I will observe two that are not only comparable to Canadian law they do the same things that Canadian law does. In some cases they do things that Canadian law does not do they have rights that are recognized that do not have a clear correlate in Canadian law. So there is a translative space but we can't just assume, it would be incorrect to assume that how Indigenous legal systems are simply iterations of Canadian law. Not the case. They are often very different and they identify rights that Canadian law does not understand. So the translation is necessary. One of interdisciplinary, one informed by social sciences for example and Indigenous voices to help outsiders understand how the legal apparatus within our communities operates.
There are some interesting things for us to consider



about the law. I never had few speeding tickets in my day but I am not really fast driver. Did I get a citation once for when I was very young, my dog I didn't notice pooped in a park I got a ticket. I thought of going to court to you about I was guilty but I thought it would be a fun ethnographic experience to fight the case but I chose not to. My intersections with legal proceedings is a outsider I have had a few opportunities to compile information from archival sources for communities who are seeking to make a case about how their legal operations proceed in the context of Canadian law so I have a little bit of an understanding of some of those intersections but I'm definitely not a lawyer. I think it's a fascinating subject. I've suggested my daughter become a lawyer not because of the ethics but she's good at arguing I figure you can make a career of that.
Let's take a look at how archaeology then appears in law. First we must distinguish between the two kind of law. One is aboriginal law that is a piece of language we don't encounter it's outdated and reference to Indigenous communities and people in Canada the reason it exists is it's referenced in Canada's constitution. Section 35. So when we refer to aboriginal law we are talking about the Canadian legal system's evaluation of Indigenous rights. These are sometimes known as aboriginal rights. And that antiquated language comes from the document, the constitution of 1980



when... these rights are myriad and they include among other things territorial rights, rights to resources, certain traditions behaviours that are intersecting with Canadian law and Canadian rights typically the ones that come to the fore are the ones where there's an conflict. The ones we usually see in courts.
And the principle of the aboriginal right system section 35 if a right can be shown to be central to communities and it's existence can be defined prior to contact and colonial rule which are separate dates and vary across the country, by hundreds of years. Prior to the arrival of Europeans colonial rule, it can be recognized as aboriginal right. So that is a pretty wide moving target. Some of these rights will date British Columbia typically to before 1846 and that is the signing of the Oregon treaty between Britain and United States defining the southern border of Canada and ultimately what will become
British Columbia decades later. It is a day that has no significance as far as I can tell in most Indigenous communities not marked in if I way but it has in aboriginal law aboriginal rights a specific date a threshold for cases defined in British Columbia. As a place which within if we find evidence prior to 1846 it has an argument that we can make that the aboriginal right existed before contact. It was not the date of contact the date of contact varies by



where you are in the province. I typically work in the northern course where it's defined as 1778, the arrival of a particular British vessel in the area of Prince Rupert harbour. It's probable that there are earlier versions of arrivals of outsiders Europeans and others to this territory but that is the one that courts have said is this our date and they are affix today that unless someone challenges it and argues that it is incorrect and incorrect for a purpose. Of course if we are in the east parts of the country then those dates will be in the 15, 16th centuries potentially.
Another issue which comes to bear here is the signing of treaties. We have in BC only modern treaties the agreements between nations and governments around these rights including territorial rights. We have historical treaties in other parts of the country where these agreements were signed hundreds of years ago and the answer sadly is that the state, Canada has not lived up to its legal obligations. Rarely has it lived up to its legal obligations. It consistently ...
The very contracts it signed. Much of the proceedings of legal debate around this issue out east focus on the state's failing of its contractual obligations but there's other cases. In BC it's typically around the recognition of rights based on a range of sources. We'll talk about those sources because archaeology is one them. Some of thele rulings that include things like traditional resource collections so



collection for food sustenance and ceremony. You may have heard of the language in BC of something called food fishery. This is a unrestricted fishing capacity Indigenous communities have to fish for food sustenance ceremony it's unfettered by the rules of fishing quotas imposed by the Department of Fisheries and Oceans which regulates fishing in Canada's marine waters including in British Columbia. So communities can fish. At any time of year for any resources if it is for sustenance. This is a right that has been defined. They cannot fish for trade which is really what the DFO is most interested in. Regulating the commercial fishery. Food fisheries you can fish and you can give away your fish but they are minor component of the fishery. The lucrative fishery is the commercial fishery. Some of the cases that we've seen in British Columbia in other parts of Canada are around the commercialized use of resources not just the consumption of those resources and there are a few cases in Canada that have in BC that have pursued fishing commercial fishes rights. Some have succeeded and some have failed. That is a threshold that the government try toss defend quite vigorously it does not want to lose access to the control over Fisheries Act process to the revenue that is generated by it. So example how the same action fishing can have different iterations in a legal framework depending on the nature of the pursuit. In this case nations have tried



to argue they traded this fish prior to contact have not been as successful as those that argued they have fished for sustenance. Same action different purposes.
We have also seen focus the wide recognition that prior to European contact gambling was a traditional practice in many societies. This court case was defined more than
40 years ago. In early iterations of the ruling that recognized this right we saw a lot of casinos e merging in Indigenous landscapes in territories. Today there's still a relationship between casino operation and Indigenous rights. This is an example of a practice enshrined in tradition that was defined in Canadian law as preceding the arrival of Europeans and it was defendable as well and it is recognized that Indigenous peoples have a right to gamble. It seems antiquated but now it's everywhere. There was a time it was illegal in Canada to gamble on any front. You are all too young to remember that time. This was a interesting cultural shift where gambling became widely acceptable and institutions like casinos developed largely within Indigenous lands and now there is this broader government use of gambling as a revenue stream whether it's lottery tickets or sports betting. Something that seems to have expand not contracted and not always in direct relationship with Indigenous rights but an example. We do encounter a few cases where land has been sought and successful defended as



territorial right, title ownership is a form of right we see examples in Canadian legal systems and in British Columbia specifically where rights have been claimed. There are typically two forms of these rights I don't want to belabour the legal system, as I was preparing for this class I thought I could teach a whole course on this subject and I maybe some day I will, it's a fascinating intersection we have general title rights, rights to territory. As we talked about at the beginning of our class, land acknowledgements. Unceded land, traditional unceded land. Unceded means the right was never given up to the territory. Full territory lands and waters that the community defines as theirs. That has not been ceded and so it is recognized in our land acknowledgments and has a pathway to legal resolution this one is rarer. It does happen these rights are used mobilized, demonstrated in anticipation of a treaty. Typically that is how the government will resolve it rather than losing the territory, they'll negotiate. Find a settlement if you will.
There is a second type of lands right that we've seen which are specific claims rights they have a limit to
$250 million which seems like a lot but many of these are in the hundreds of billions of dollars. Addressing specific places where land has been historically removed from the control of Indigenous communities. Which is largely the history of British Columbia in its preemption but specific



forms of preemption exist. There is a well known book Terror on Coast by former PhD student of mine...	Illustrates an example of this British navy bombed an Indigenous village in the gulf islands in 1863 in order to respond to the village preventing three individuals from being arrested apparently on spurious charges. There was a gun fight and the British navy arrived and bombed the village. Fearful -- they lost.
The British navy lost the encounter. The only example of British navy losing a naval battle in Canada, but in consequence to that event they preempted the land on which the battle, 100 acres were taken out of an island and given to the Anglican church and ultimately passed down through hands private ownership and recently has now been returned to the community or rather the specific claim was give ton the community -- recognized, the right that was lost is restored in terms of finances. They were given money and with those resources able to buy the land back and then they can put it it's a key hole piece cut out of the research I suspect they will put it back into their reserve lands or at least act as though it's there. Land is a particularly volatile space within which these rights exist because it's so valuable. It is in many cases integral to the colonial definition of control of land is really essence of this, genesis of colonialism theft of land. The entire residential school system existed to disenfranchise communities to be able to



fight back. All part of the colonial history of this country it is a volatile and contentious piece. One that is a lot of energy is put towards and in it of course it's involving territory and land we find archaeology. Increasingly archaeology is being mobilized both for the defence of Indigenous rights and at times against by the government. To push back on Indigenous claims.
So let's take a navigation through that history.
Gets kind of abstract in many ways but useful for us to think about as we encounter some. I'll give you some examples on Thursday, my little anecdotes. Let's take a look at the abstract principles. I think it's important not only as archaeologist or people interested in archaeology to understand this as citizens of Canada it's useful to know how these things are defined and defended and how the government on your behalf is making these cases.
So a right is an interesting concept in aboriginal law Canadian law. We have defined all sorts of rights in Canadian law rights of all sorts of things, expression, free assembly, Freedom of Information is a form of rights. We are thinking here of a particular right that comes from or exists within history and the historical practices of Indigenous peoples. Typically the right here is defined as a practice that emerges from some kind of cultural frame which is a old model in anthropology where you've got culture as this



amorphous enterprise -- making handy wave motions from the ether -- that projects down on to people and people then absorb those ideas and reflect the culture that comes aha to them. That's a mid century kind of essentialized model. We know in contemporary social theory that culture exists in the reverse. Comes from the assembly of individual choices this essence of culture comes from use participating in culture, sometimes we accept rules that we inherit. We refine them, continue, expand, recruit others to principles. At other times we reject them. It is in the collective kind of conversation and consensus around what our culture is that we finds that illusion of a grander -- a broader cultural narrative and so courts have are not very good social theorists they are typically not very good anthropologists either. They think there's thing called culture that you discover is that manifests individuals. We know it's the reverse. Practice and affect and cognitive dissidence freewill of choice. We generate the illusion of culture of consensus anybody who participates in a culture recognizes it's not a consensus. Sometimes it's forced as much as it is encouraged. It's volatile, dynamic, but the courts they are not anthropologist they are not even scholars. I shouldn't say that. They want the easiest answer quickly. They want a simple understanding and I sympathize with judges. They are asked to adjudicate on a range of subjects, none of which



they are experts. And they are reliant then upon people who provide them with expert insight, expert opinions including on issues of archaeology, issues of Indigenous law and the like and in that conversation the judge can be swayed by arguments that may not be legitimate but are persuasive.
That conversation between expertise and the court is often one of persuasion, maybe it's probably too strong to use a word manipulation but it occurs where the experts present not only their evidence but they try and present their spin.
They try and persuade the courts of what goes on. That is partly because the different sides within a debate hire their own experts they hire experts to advocate on their behalf.
They pay them quite a lot of money so it's common that experts will play the music of the tune that whoever is paying them.
I do this work, I have done this work and I'm resoluting one key issue is I don't take anybody's money so I dent get accused of this and retain a degree of independence in my assessments so that I can tell myself that I'm doing the best I can to be independent despite my cultural biases that I have based on who I am. I'm trying to indemnify myself somewhat from what I see around me which is that expert witnesses are often presented. An analysis of expert witness who reviewed my PhD. I think I have one of the few archaeological PhDs that got entered into the Supreme Court



of Canada. I wasn't there. Sadly because they got it wrong. Made some pretty outrageous claims about the things that I said. Bald errors but the expert witness was able to get away with it. I reviewed witness's document. They made -- I was the most cited source in the expert witness report that this court case the judge agreed with that view. I was
77 percent of the citations, all of them, I think about
80 percent of the citations about my work were in error which is a lot. 80 percent of the time this expert made mistakes with my work. 100 percent of those errors were in the favour of the government who paid for the expert witness. So it's not a random sample. If it was bad scholarship you would expect somewhere near 50 percent of the errors would be for the government, and 50 percent would be against but
100 percent of them went in the government's favour which suggests to me in my sample of one example that something else is going on and the expert hired in this case wasn't just doing research, but doing research to a reach an outcome to which they had been hired to persuade the judge. These sorts of processes occur across domains of Canadian law especially around issues of history because the judge is not a historian nor is she or he an anthropologist or archaeologist, so they must rely on experts witnesses.
The expert witness -- you have to sign a contract saying yes I agree to be an expert witness what it does says



your responsibility is to the judge. To the court. That is the person you must support. You just provide the judge with your best understanding you are not there to defend the plaintiff or the defendant you are not there to argue one side or the other you are there to support the judge. In my observation that doesn't happen very often. Typically it's adversarial system which the expert provide answers the different sides would like to see because the government is so well resourced their experts tends to have pack a little more punch.
I was once invited by the Government of Canada to be expert witness for them and I said okay. Do you know who I am, the kind work I do. They said yes, we want to find a path that is going to be positive for everybody. I said I don't want to be your expert witness. I knew the rules. If I became their expert witness I gave them a report they did not like they could bury it, could not release it and I would have no copyright I couldn't release the document once gave to them it's theirs. So I said in order to need to avoid that you have work with your opponents I will be the expert witness with both you they said that is a great idea took us
18 months to get to the points they sent me the contract, defined what my role was, and I signed it, sent it back and two weeks later I got a note from somebody else more senior lawyer saying the entire team has been removed from this



project and your services are no longer wanted. So never happened which is a shame because it would have been a good role. That is the role I will be expert witness for everybody. I thought maybe it will work, maybe not. It turned out not to work in the end, they hired an outsider who argued their point of view. They didn't want to have that role enshrined because it would create a legal vulnerability for them. They would have a better chance of winning which is the purpose of law. The court is not about finding the truth. It's about winning. And so they would have a better chance of winning if they didn't follow this path, and the stakes are high. This court case involves pipelines. As we now know increasing pressure of Canada and BC and territories have Indigenous communities across the northern parts of the province to host pipelines and if they don't agree they show up anyway and stakes are in the many many billions of dollars. So I leave you with that anecdote to try to figure out where things lie.
My experience in legal cases is that there are rules in academics but in the courts there are no rules. I had been subjected to an expert witness review of my work which if they had released publicly would I believe be libelous.
They say terrible things about me. Manipulative, academically dishonest. They say terrible things that are think are wrong because. I think I am a pretty good



archaeologist, but they do so in a legal space and in doing it in a legal space they are indemnified from libel. If an expert witness says terrible things about you in a court case, you can't sue them for libel. If they went on the street and said the same thing, they could sue you. I think that is necessary in the operation of the court is people aren't constantly suing each other but it does give people free licence to say nonsense.
The only pathway is refutation. You must stand up in court say this report is nonsense. It says things about me that are wrong. In fact that is the court's invitation. I may show up in a court case where I have to do that. Causes me a lot of anxiety.
Let's go back to our original conversation which is this how do the courts define culture if rights are found within cultural projects and the courts have this sense of culture as being this extraneous thing around which people's ideas about it are distilled how do the courts define culture. Well we've got these various rulings. That help the court navigate this issue. What is culture and thus what is a right. And it's a fascinating read for anthropologist. To be an aboriginal right this is a court case from 1996 must be element of practice custom or tradition that is integral to the distinctive culture of the group claiming the right.
Central significance. Not only does have to be integral, it



has to be distinctive. Those are interesting qualities you have to have a right that is foundational to who you are but makes you different from other people. We don't ask that of other rights. That is a quality only required of Indigenous communities in defending their rights within Canadian law.
Already as anthropologists we see bias intruding upon us. Similarly in the Van der Peet legacies decisions, culture must be a defining feature of society such that it would be fundamentally altered if it were not there. It must be a feature of central significance. This assumes that culture is a thing that exists independently of people. Culture doesn't exist outside of people who are participating in it.
...	These are judges of the Supreme Court of Canada trying to figure out anthropology. This is their conclusion. That 1996, 2001, 2006, these ideas have currency that constantly get reintroduced. I wrote a paper in 2014 refuting these.
Somebody else might do so. In 2006 Sappier ruling culture is an inquiry into pre-contact way of life of a particular community including, these are things we encounter in the ethnocentric vision, survival, socialization methods, legal systems politics and law and potentially trading habits.
This is the court trying to figure out what this cultural thing is, how do we identify if something is part of culture adequately to be a right. That is the threshold. Nobody told them. They came up to this conclusion and their own.



If you have a right, you have t has to show evidence of continuity, sufficiency and evidence of exclusivity. If you can define those three components then whatever practice you are trying to depend if you are Indigenous community you can make the case it's a right. Each one of those things is I believe perfect fit to culture in general and in many cases not particularly germane to a right in Indigenous law.
Indigenous law often has other reasons for defining a right including ancestral connections, spiritual landscapes and beings unrelated to what Canadian law defines as a right.
Let's take a look at the archaeological question that is he can ask around this framing of culture. If a practice is necessarily central to culture might we find it archaeologically. This is what we have tried to do before and against the definition of a right. You have you find archaeologist on both sides of the equation defending the Indigenous legal claim or refuting it. It hinges on these, material expression of that behaviour. Can we see things in the archaeological record that define the behaviour that is necessary to culture. That is an element of culture. Is it present and is it definable by material analyses. It is there in the evidence. Is it central in the practice. Do we see it frequency, abundance, ubiquitous. Neither archaeologist nor the courts are very good at statistics in fact the court case where my PhD was used hinged on a



non-representative sample. I made an observation about one part of one house of one site in a very, very very large landscape and the expert witness using my evidence says there is the practice there is the pattern and the evidence contradicts what the Indigenous communities are claiming, and sure it did in that one instance but statistically that was not representative of the broader trend across the house across the village from which the house came across the valley within which many villages of many houses existed or across the territory where there were many valleys, many houses, many villages. In fact statistically representative argument would have shown the right was ubiquitous. This statistical argument persuaded the court because it didn't understand basic math was swayed by this expert witness's view. The expert witness didn't say I'm making this up.
They said here is our evidence. That the Indigenous claim is wrong. But the evidence didn't exist. It existed but it was not representative of the pattern. And that is a basic statistical relationship to be honest a lot of people including a lot of archaeologist don't get. It has to be significant connect to institutions with a profound legacy and impact. What this tends to do is focus archaeology on a specific subset of material gestures. Food is a big one.
Technology is another one increasingly architecture which is interesting. It was almost always food and technology.



Artifacts or belongings and then zoo archaeology. Less so plant materials more animal materials upon this basis some court cases were won by Indigenous including Van der Peet which was for food fishery example. And others it was lost. And indeed it's not a very good fit is it. The technology of belongings and foodways is a part of the archaeological record tell us a part of history if you are going to hang the entirety of a evaluation of a right on that, it's a narrow window. Biased. Architecture provides us with movement beyond that but in most archaeology is not about architecture. It's about smaller excavations. It's about material things and often about burials. Does not involve buildings or the landscape. If you take LiDAR, are allowing us to map and model landscapes of architecture in ways that were previously unavailable to us. Just yesterday I was on a boat with an elder, I got called atypically when I get called away when it's like would you go with an elder on a boat.
I'm going to cancel my afternoon 's meetings. And we talked about this place and I was able to download the
British Columbia government's LiDAR dataset and build a map of island that he was speaking of you can see on the results the sites the places of historical significance which was fantastic. I didn't have to go on the Island. We walked around it was cool, but I was -- I didn't have to do any methods I downloaded data. There's kind of a weird



relationship there anybody can download the data, you can get an insight into Indigenous landscapes and archaeological landscapes by downloading government data that seems a bit problematic but I was able to do it quickly and bring on maps that we could look at that showed the architectural landscape of the territory in a which that I think prior generations of archaeologist would never be able to do as quickly or correctly. These are ways that we are expanding our toolkit. Interestingly most archaeological tends to the earlier methods, shovel testing, excavation, surface mapping. LiDAR a little bit but they are not focused on architectural landscapes. They are more focused on things. Things are the orthodox truth, then they lend themselves to a kind of significant role in the evaluation of rights. One that overstates their value. Other avenues of material analysis I think are important.
Let's take a peek at some of these examples. Let's take a look at a few here is a list. I get excited about these subjects. Don't need to know them all we have a number of court cases here that will inform us of some of these debates around the rule of archaeology and Indigenous rights or aboriginal rights. Delgamuukw Bear Island. Lax Kw'alaams Ahousaht, Tsilhqot'in. In Bear Island the court case was lost. This was a community in Ontario seeking to define territory invoking archaeology, telling archaeology story



tells of our ancestors on our land and should be used as evidence. The court -- this was in 1984 said there's no evidence of a connection. Sure, there is a landscape of materiality, but no proof it's yours. An argument derived from archaeologists themselves consistently argued in the five decades that you should not make a connections, you could not make connections between a material landscape of the past and contemporary peoples. This was standard practice in archaeology. It faded away somewhat now but this was the legacy that archaeologists -- this community was facing. It was not hard for people to find a relationship or a significant archaeologists saying you can't do this.
Including figures like Knut Fladmark, famous geoarcheologist at SFU now retired the late great Bruce Trigger archaeologist at McGill University who wrote defining theorizing textbooks on archaeological theory. If you'd taken a couple of archaeologist courses on theory the history of archaeological thought both of these scholars said you shouldn't do this, yet of course today it's of course you should do it. This is exactly what archaeology does. It traces the history of people going back in time from today into the distant past.
In some cases the court ruled simply wasn't enough evidence to prove continuity or otherwise. Inadequacy. But the court went further, it argued I say the judge argued it was manipulated. That it was in this case a small dedicated



well meaning group of white people fabricating evidence in order to make this case. This is the same critique that I have received. It's ongoing. If ever you make a case the government doesn't like and they can't argue against the evidence they will do this. Say you've made it up. For a political purpose. That your falsifying the evidence so that you can get away with hoodwinking the court. In this case the judge believed it. We will see. And this is -- not only did the judge disagree with the archaeological evidence but the judge said the archaeology suggests to me that the entire endeavour of oral traditions is similarly fanciful. 1984.
This is a famous case that resets that quotient.
Delgamuukw. Gitxsan and Wet'suweten peoples. You may hear of them in the news today. Still fighting pipelines. They argued after ten years of research of compiling their evidence using oral tradition of the 67 or 63 house groups within their territory. 67 or 63, which Delgamuukw was the first listed, traditional house, and then all the others followed in the case, they defended their territory arguing it never given it away to anybody. They had a legal system that defined it as theirs and they spent in this court case three years presenting that legal system in Victoria to the court. And they chose, they say this, you can read about it. So much literature on this case. They argue that they chose not to wear their ceremonial regalia for fear that they would



be dismissed, humiliated, made fun of in the court proceedings they chose to wear western clothes. That was a change in their legal procedure. They objected to having to come down to Victoria to present their evidence because legally they should do so in their territory. They did it for three years, elders. 67, possibly 63 house groups and their traditional elders all presented evidence. Took three years for the court to hear all that. And the judge ultimately argued what they said was interesting but fictional. Was the ruling of the Delgamuukw decision in
1991. That the oral tradition was not believed. Instead the judge believed this, the judge said the archaeological evidence suggests that people were there long time but no evidence to a connection to these contemporary peoples.
In my view the archaeological evidence establishes occupation but not necessarily the people bringing this court case. Exactly the same argument we see in Bear Island. Here is the quotes from the archaeologist Bruce Trigger says you can't do it. Fladmark says you can't do it. Ergo archaeologists can't do it.
It was appealed to Supreme Court of Canada and overturned which is a win for Delgamuukw. This is a court case of the Supreme Court of British Columbia. Which is not the highest court in the province or in the land a ruling there can go to the higher court which is a court of appeal



in British Columbia which case Delgamuukw failed, you can appeal to Supreme Court of Canada which is the highest court in the land where the appeal was upheld. The original ruling from 1991 in '97 was rejected. I assume it meant that the court should go back and reassess the evidence to arrive at a different ruling, but it has not and it could not elder who provide the testimony up to 1991 may have no longer of them were alive in 1997 and after. So they couldn't rebuild the court case, so it hangs as this unresolved ruling that identifies a failing of the court in 1991 but doesn't give us too much guidance. The supreme court Canada ruling of 1997 Delgamuukw decision recognized that these oral records were significant and had to be respected but provided no insight as to how. It said we don't know because to us to the Canadian cultural legal system oral records are hearsay which is a lower quality of evidence. If somebody sees something in Canadian law if I saw a crime I report that crime I said I was there I saw it. Primary evidence. But if somebody comes to me says hey, I saw something then, I go to the court or police and say hey somebody told me they saw something that is hearsay. That is filtered through another person's eyes who is not there so my voice becomes much lesser on evidentiary standard and necessarily oral records have to be hearsay because the people who told them are no longer with us. Handed down through generations. No way to get the



original voice other than through their ancestors. The court said we don't know how to deal with this leaving us this legacy of opportunity but also a legacy of confrontation that Canadian state has taken on to undermine courts.
So originally up to 1997 the court cases were essentially the Bear Island example. These stories don't make any sense. The same one we see in Delgamuukw.
McEachern was the jurist at the time. He said these don't make any sense, they are fun to listen to but they are not truth. And then in 1997 this ruling says wait a minute, they have to be truthful in some way we don't know how. So everything after 1997 becomes well okay they must be truthful in some way but they are wrong they are erroneous we have to respect them of being evidence of history but of the evidence is inadequate. Where do they go for the evidence that might refute oral records? I am sure you can guess. They go to archaeology. And so after 1997 the role archaeology in these cases has been to disprove oral records. That is how governments have deployed it. Used archaeology to attempt to say oral records are there, sure they speak about history, but they are wrong and the archaeology proves that they are wrong. This is where we get these ...	From here on in.
It's fascinating example.
This case Bruce Trigger said this, and in the case of
Delgamuukw this is originally the weakness of the



archaeological evidence was that it did not direct the plaintiffs to the ancestors continuing a project and problem we still besets the use of archaeological evidence in these court cases today. The evidence was accepted. There was some form of human habitation but not the people who are making the claims. The connections across these two divisions even in the 90s was considered. This is where we are getting it from, you don't need dwell on this, the McKern taxonomic method of...	He said you can't do it. Best archaeological practices don't try. It's inappropriate to make connections between archaeology and Indigenous peoples one should not do it. This was standard fair in archaeology through the 20th century. Not like they just made it up.
The courts got this information from somewhere.
Here are the three rules then Lax Kw'alaams, Alhousaht and Tsilhqot'in. Oral records have to be respected by the court and archaeology which was not used much in Delgamuukw or in previous cases starts to be used by both plaintiffs Indigenous communities saying hey wait a minute okay, the archeology in those cases was rejected because it wasn't well presented but we didn't invest a lot of energy.
Delgamuukw had a thin archaeological report. We can do more. You see these twinned endeavours where archaeologists working with nations are presenting more robust ... That may clear connections between contemporary and ancestral people.



Demonstrate rights and the courts not Crown, Government of Canada refuting these cases using archaeology to do the exact opposite to say there's no connection and be the claims of the oral record are wrong. This is the case that my work is involved in. So archeology may be the most perfect form of evidence available the judge said but archaeological evidence is useful but too limited to support conclusions on its own. The court saying archaeology good for you but I can't talk about history from archaeology. What is the role of archaeology according to the judge, to disprove oral records. Which seems to me to be illogical contradiction gives if it's going to disprove history surely it should be available to prove history. To argue it can only do one of those two is a significant bias. This court case lost in 2008 went to the court of appeal, lost in the court of appeal, went to the Supreme Court of Canada and lost there and it was a court case focused on the rights around fish. The commercial right to trade in fish. That was the focus. Was wasn't on territory. It was on fish. I know the legal team and the leaders of this project they said we are going to try fish first because the big one is title. If we have our land we can fish in it. So we are going to try to win on fish if we fail the consequence will be not unrecoverable if we try to win on land we use the territorial right then the challenge will be much more severe. This is the case where the expert



witness used my evidence to argue that there was no trade in fish. By Tsimshian. Interestingly the Lax Kw'alaams community applied to win trading rights or commercial rights in a range of species not just commercially significant ones today. Including salmon which is the one of most significant commercial fisheries but also oolichan which is a little fish. Oily fish that was traditionally used for rendering into oil. Used as a food supplement and as a preservative.
Great stories about how it's fished. It's like herring. Right now you have herring spawn. It's dramatic all fish come in oolichan are similar. You can go in boats and rakes and rake them into your boat. The government said okay of these rights we are going to give you oolichan fishing.
There's no oolichan fishery. They weren't giving up anything. There isn't oolichan fishery left. It's been changed by climate change and overfishing there isn't a viable fishery. But salmon they wanted to defend because salmon is a commercially significant species, one that they did not want to give up so they fought that one considerably and ultimately won. They defended the Lax Kw'alaams had no
-- prior to 1846 had no commercial trade in fish. As an archaeologist I can tell you it's simply nonsense. Of course they traded in fish. They traded in everything. They were extraordinary traders. Wasn't just oolichan. The evidence that they produced in this case wasn't good. Experts they



hired weren't very clear and my work ended up misused by opposition by the state to argue against the right and it was an interesting life lesson for me. I had no idea that it happened. I got a phone call from a colleague -- I met at a conference in Victoria colleague came to me said hey have you heard of the R v Lax Kw'alaams ruling. He told me the story what they are using my PhD, so I got embroiled after the fact and have written a few articles and reports that refute the use of my evidence and I've also expanded on my work. Some of my work in the 2000s was explicit effort by the nation Lax Kw'alaams to use archaeology to get research grants to defend rights they anticipated fighting for down the road. We designed research projects together that would attempt to build the evidentiary argument for their title rights. I think we've been successful. Hasn't gone to court but when it does I think the archaeology will stand a better chance of defending the right.
Here is another case, this case Ahousaht won their right to fish. Commercial right to fishing. Ahousaht are out on The West Coast of Vancouver Island near Tofino. It's part of traditional territory the village of Ahousaht is north of Tofino and they won their case. First of all they were able to defend the commercial use of fish in historic documents. So they didn't use archaeology. They used instead documents, which the court was more willing to



believe. We know documents, we understand documents, documents are evidence, we are familiar with them and I think the court was able to or the nation lawyers for the nation were able to make their case compelling because the evidence was more familiar to the jurists. The second reason was the expert witness in Ahousaht was the same witness the court used in Lax Kw'alaams because I had a conversation with the lawyers when they were developing this case and they said what happened. I said well, what you want to do is take this expert witness's document, I gave them my document where I had gone through and go line by line every citation, check it in your originals. You will find errors. And that is exactly what they did. They put this expert witness on the stand and they gave the expert witness their own report and they said on page 1 you make this citation. Saying this document says this. Here is the source. Find us for us where it says the things you say it says. Ultimately they went through the entire report and demonstrated that this scholar's opinion was not only nonsense but it was academically dishonest which is what we discovered in
Lax Kw'alaams but not made the case. Those are two reasons the government's expert witness was rejected by the court as being untrustworthy and they didn't rely on archaeology. I think that has something to say.
Let's move ahead. We are moving ahead. These occur



at the same time. Tsilhqot'in case. This is a case where the Indigenous community won their right. They won their rights using archaeology. Archaeology they based their argument on which includes my colleague and predecessor RG Matson was based on architecture. They focused on villages. The court can say villages are places where people do live there is a permanency and exclusivity and continuity all of the things that the Canadian legal system defines as necessary in history for a right to exist they could see in architecture, in occupation archaeologically and the places people lived they could find a story they understood and they also had a pretty good jurist Vic he is in this case he brought the court from Victoria up to the territory. And spent I think a couple of years up there. It was spent a few years he moved the court from Victoria for Vancouver up into the territory he do the court case here this is your lands this is the debate these are the people we are going to bring the court to you, not the other way around. He was clearly as a human an advocate for Indigenous rights and his ruling acknowledges that. It was legally sound and has been cited, but he was sympathetic. He did not make the errors that other jurists have made. Nor did he deploy archaeology
or allow for archaeology to be deployed spuriously to unravel oral records. This case was successful. It wasn't about territorial rights it was instead about another kind of right



but Vickers is fascinating fellow he was dying of cancer as he did this he wrote a 56 page introduction where he essentially say this is case isn't about territorial rights. If it was this is what I would say and it. It's a document, a legal document that defines how a case Indigenous case for territorial rights could proceed. A remarkable piece of legal history in that he is trying to navigate a legal pathway that fulfills the court's obligations to treat evidence equitably even when it's outside the sphere of expertise of the court. He benefitted from a complex history that was visible in the archeological record and rich archaeological dataset that was deployed specifically to make the case that archaeology could demonstrate the pillars of what aboriginal legal rights how rights are defined in aboriginal law, Canadian legal system. So a successful win. So two wins and a loss essentially one not involving archaeology. Ahousaht. And Tsilhqot'in using archaeology.
We are still in the midst of cases that build out of this. We'll see on Thursday arguments to and for dependence the use of archaeological evidence in court cases and the ways that it gets presented the ways it gets debated the ways it gets misused. In my experience being and bringing archaeology into court cases has been a bracing experience for me personally but it has raised the bar of quality of our work. It has forced us to be better at understanding archaeology,



understanding material evidence, as doing things like basic statistics better and presenting a narrative that is not just about the technical qualities of the archaeological record but about the broad strokes of history which is ultimately the purpose is it not. We want to understand it and understand history.
I have a few more slides. This is a -- I'll show you some tables these will illustrate a key dynamic that the court cases that go against Indigenous peoples subscribe to older models of archaeology and anthropology. Those that go in favour of Indigenous communities use more contemporary models of anthropology and archaeology. So we see a division within anthropology and archaeology that is manifest in how the courts interpret the subject. It falls to the expert witnesses to demonstrate how the subject operates and logic. We ask the question is history accessible through archaeology. What is the distinctive unit of culture and is survival the most important dynamic of history. Three basic questions that the courts ask and archaeologists ask as well. Bear Island and Delgamuukw and Lax Kw'alaams ruled against that history was not accessible through archaeology. The identity of culture in group... and is culture defined by its survivability, yes. It's a older model of how we perceive Indigenous peoples in general and historical populations when we see court cases like Ahousaht and



Tsilhqot'in and what are the distinctive units of cultures, individuals. And is survival the main domain within which we find history no. If we look then at two kinds of archaeology the pattern is replicated older models of archaeology align with the logic the courts use and rely on to reject aboriginal rights and when contemporary logical thinking is archaeology thinking is provided they support aboriginal rights so there is an interesting correspondence. And we can see this as well in how we understand archaeology. If we divide archaeology between older model processional which is fading away but still resonates obviously in court cases with a more contemporary understanding of archaeology as we've been discussing in this class around issues of history, necessity, culture, logic and ethnocentrism. Then we see a juxtaposition in which contemporary anthropology... is much more aligned with capacity of Indigenous rights. Not supportive of Indigenous rights but within which Indigenous rights or visible older forms of archaeology tend to obscure the evidence the court would require to define a form of right. In some ways the older cases were using a logical array that essentially exclude the possibility that the court could even recognize the existence of what it called aboriginal right. Fascinating examples. So as contemporary archaeologists we are wanting to be informed about the theorizing of the discipline. That is why we talked about it



because it has these real role impacts when the discipline is misunderstood... using older theoretical ideas and arguments it will exclude the rights of communities within our country when the contemporary model and emerging contemporaneity including by Indigenous scholars who are constantly revising and feminist scholars which some of ancestry anchors and scholars of marginalized populations...	This vision of anthropology and archaeology doesn't just support, I wouldn't go far to say it supports aboriginal rights, it simply allows for the capacity of them to be recognized. Doesn't obscure them which is what the traditional practice of archaeology used to do. In understanding contemporary theory in archaeology is a necessary precursor to evaluate Indigenous rights. This is a case we've made in press in the hopes that courts will recognize not only how, as Vickers tried to do, how to evaluate evidence in a way that would understand rights and archaeology but the very essence of thinking about archeology can obscure or skew the court's ability to see those rights. The court doesn't know. Judges don't know theoretical debates within anthropology and archaeology.
They are not aware of them. They think of culture based on what they consume in the world they are not scholars of social theory. So it is the job of the experts to provide this insight to clarify why and when and our argument in this paper ...	Was to make the case that if the court is



attentive to perspective, it will undermine its own endeavour, and it has to be aware that the agents within the courtroom may well be advocating for particular visions of disciplinary tradition that would undermine the courts it she is a push back as Vickers did because he was more sympathetic to rights in general and Indigenous rights in particular.
And in the Ahousaht and Lax Kw'alaams case the judge in that case she was not at all sympathetic to Indigenous rights and used a different model of archaeology. The two of them if you sat them down I would have loved to be in the room they probably would have agreed on what archaeology was. They would probably not have been aware that they were each using a different model of how to understand material landscapes through archaeology and that is the task of archaeologists and anthropologists to bring that information to the court. So this project of positionality and reviewing archaeological evidence in different frames that we've been engaging in this class is part of that broader conversation and that is why we are -- I am advocating for you in this course is the thesis which is the positionality influences perspective, influences the perception of ... We are attentive to that we will not make these mistakes. Sure if I write an article I get things wrong, the consequences are biased, but in Ahousaht -- in R
v. Lax Kw'alaams they no longer have the commercial right to fish that their territory. How much is that worth in



dollars, in lives, in well-being. It's almost incalculable how much was lost in that case and it hung, I believe not only on this issue but I believe on a misunderstanding of what archaeology was by the judge. Who was informed by experts and not contradicted by other experts hired by the nation. So the consequences are significant. That is why archaeology is important.
What else have I got here. I'll tell you one other thing. Here is a case I have a few other slides of me talking about theory which I love to do.
Let's end on this note. In 2022 a court case was ruled in favour of a community this was Reece v. Canada two communities Lax Kw'alaams and Metlakatla. They brought a legal proceeding to the government to create an injunction to stop a pipeline. It's complicated. Government actually had an Indigenous partner who was willing to build the pipeline through their territory. Part of their claim was that the government was going to give this other party part of their own territory. It was a transfer territory according to the views of these communities. The government was going to take their territory give it it someone else and they opposed that. So a court case seeking an injunction to stop it was launched and I was involved called Reece v. Canada and we won. First case. We lost at the court of appeal and maybe it's going to go to Supreme Court of Canada. I don't know



but the ruling was significant for two reasons my work was not archaeology allied a few examples including rock hard cases to look at. I compiled evidence of a legal system in the archive of Indigenous voices and demonstrated with not a lot of interpretation, just accounting of who said what and how many people said these things, the patterns of law in the Indigenous archive of voices through oral record and I was able to create what I thought was a case that illustrated the principles of law the communities recognized their legal system and the work that I had done on was presented to the judge and upheld they said yes. The legal system cysts this is the two rulings for the first time as far as I can tell a court in Canada recognized an Indigenous legal system existed in the case we made if you want to find out who owned this land before 1846 there was no Canadian law. You can't use Canadian law it didn't exist. You have to use the legal system that existed and that was Indigenous law. And if you do that as we argue the case is pretty clear who owns this territory. The second part which is fascinating that means now I think this ruling will terrify the Government of Canada. If I did anything signature if my career it's this one because it means that the court Canadian government has to find out what Indigenous law says, and it's not one Indigenous law. It's thousands across the country. What does every Indigenous legal system look like that is a



challenge. The second thing we did is argued the place where the pipeline was going to go was the home of a powerful spiritual being. The members of the community that have a relationship with that and own the rights to that territory have an ongoing relationship. The being is still there and the beings relationship with contemporary people is still vibrant and real to put a pipeline through it would destroy this sacred place and destroy the sentient existence of this spiritual residence. The court said yeah, that makes sense. So there's finally legal recognition of the domain, what is the essence in this case Tsimshianic law which is the spiritual being that is reside on the landscape today are the source of legal rights. That is going to be fascinating to see that go down the road. How are people going to mobilize this. How will the court's of Canadian ...	Contend with this issue. I wasn't surprise we lost on appeal. I am excited to see if we go to supreme court. If these get recognized at the supreme court they will set the tenor of legal debate in Canada on this issue for generation. So stay tuned we'll see what happens down the road. We might run into each other in a court case at some point.
We are going to return on Thursday and look at case studies and talk about this issue and put some examples to this subject.
