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..............................................

INST ANDREW MARTINDALE:	I don't think anybody will come by today, they're -- apparently they've gone to the University of Fraser Valley, so but they will be here on Thursday.	This is the one BC denialist group.
And I want to point you to a posting made by Johnny Mac the director of UBC Indian residential school history and dialectic centre on observations on how we might respond to to denialists in general in anticipation of what is supposed to be occurring on Thursday.	I believe there's an alternate event somewhere.		I'm not sure what the details are, and of course for our purposes in this class, we'll be pivoting online.	The link is in the Canvas program. I'll see you all in very small form on Thursday
STUDENT:	The alternative events for staff and students, and faculty, and they're sending it out in a newsletter, the information.
INST ANDREW MARTINDALE:	Thank you.	There's an

alternative indigenous event for staff, students and faculty.	We will monitor what happens, and consider responses.	There's a number of things, including this statement by Johnny Mac, which I encourage you to review.
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The other note I have been here -- whoops I pushed the wrong button -- whoops -- lab nights are starting up again on Thursday, the 22nd.	So if you're on campus, consider.	And if you haven't been to one
of these events, if you have been, they will return on Thursday evening at 4:00, if I can read the very small print, and it looks like every other weeks thereafter for five weeks of the term.	If you haven't been, it's an open house for graduate students, faculty and
others who are conducting laboratory-based research on

archaeology, and you can support and help out and learn, but conversations occur as well, and visit just to see what it's about, or if you're so inspired to assist in recurring weeks, the endeavours are quite straightforward.	Sometimes laborious, which I think makes them sometimes delightful, and you can learn about it if you go on the 22nd, and if you don't make the first one, don't hesitate to show up at another time, have you ever been to these events, a few
people, it's a great way to connect, graduate, other

undergraduates, other students, they don't have to be archaeologists, community members, involved, the Musqueam, for example, and usually faculty and staff in the laboratory of archaeology involved as well.	I encourage you to take a break and hang out.	The only








director as the director of the archaeology department is there's no food or drink allowed in labs.	And I
say that as a faculty member who tried to convince the laboratory manager that tea was really slightly coloured water, I was unsuccessful in my appeal.
Let's look at today's conversation.	I want us

to consider a really important space by which archaeology in British Columbia is conducted, and it's the legislative framework under which archaeology is managed in this province.	It's a really significant place.	It is the states regulation of archaeological practice, and we will talk about some of the
challenges therein.	You cannot do archaeology professionally or even vocationally in the province, and that includes research archaeology without
approval from the provincial government through what's

known as the archaeology branch, and archaeology branch is constituted by a legal piece of legislation known as the heritage conservation act.	As I mentioned in past classes, my distant predecessor Charles Borden who founded the laboratory of archaeology in the 1940s was also an architect of the
Heritage Conservation Act.	And people have criticized him partly because he seemed to be self-interested.
It created a foundational relationship in which the








regularity of archaeology is the province.	The people who conduct archaeology are professional archaeologists, and that included Charles Borden.	The people who pay for the archaeology that is conducted
by archaeologists and regulated by the province are proponents, people who are impacting the landscape of British Columbia, usually for a commercial enterprise or doing construction or some sort of resource extraction, and there's very little consultation with First Nation community.	There's an opportunity baked into the act and into the regulatory process that invites dissent communities, specifically those who have have a territorial claim to where the development is proposed, to respond.		They have between 30 and 60 days to do so from the beginning of an initiation, before any work is conducted.	If they do not respond within that time, the government assumes they've given approval, and there is no longer a subsequent opportunity for their commentary or concerns to be presented.	There are informal pathways, but no formal ways once the permit is being issued.
STUDENT:	So the initial start, is there an automatic

notification?

INST ANDREW MARTINDALE:	How do communities know?	The branch manages a data system -- I'm going to show








parts of it to you later -- in which they have essentially divided the territory of the province into jurisdictions.	So every Nation is -- their
territorial claim is indicated as a polygon, and if

they put a dot in the map, anybody's polygon intersects with that space, is notified.	You can see the difficulty.	If there's multiple claims to the territory, the act and the practice of the branch does not evaluate or adjudicate.	It assigns the same task to multiple communities.	And sometimes areas of dispute or difference are still being negotiated, and their practice of the archaeology branch is not to insert itself into a conversation.	They are agnostic, if you will, to land ownership.	Which is slightly ironic.	I'm not sure if that's the right word.	We have to observe that archaeology itself has a role to play in the defence or evaluation of title claims.	So title rights are rights to land defined under Canada's legislation, so colonial legislation, signalled as
many Aboriginal, they call it Aboriginal rights, are

through section 35 of Canada's Constitution, which identifies -- it calls Aboriginal rights.
So this is the valuation of rights, and that includes title by Canadian courts of colonial enterprises of indigenous rights.	It does not attend








to nor even consider the possibility that indigenous communities have their own legal systems.	And there's ongoing process of debate in adversarial court cases
in which communities are defending not only their

rights as aboriginal rights, but that they have rulings based on their own legal systems, what we might call indigenous rights.
Indigenous law, it comes to us from indigenous

scholar John Bohrous [phonetic] who founded the first indigenous legal program in the University of Victoria, wrote a great book, published in 2010, and he signals that the division between what we call Aboriginal rights and indigenous rights is two different systems.	When we use Aboriginal, we refer to legal valuations of indigenous rights.	It is an archaic word but it is enshrined in our constitution, so it still has legal significance.	I use it only in
that context; otherwise, in my informal frame, I would

use indigenous, and legal context, if I say indigenous laws, I...are part of indigenous culture and history.
The Canadian legal apparatus does not recognize that.	Canadian indigenous systems have system, and it's an ongoing challenge to educate the court.	You might say well, if the indigenous legal system had a ruling, certainly we could import that into Canadian








law, but we're not there yet.

Recent cases have been accepted, the premise was accepted in which was involved in 2022.	The BC
Supreme Court recognized that indigenous legal systems

exited, and they could be reconstituted archives, and they could be ruled that are analogous to Canadian law, not always one-to-one correlates.	There's some that do not have analogues in Canadian law, but John Burroughs' [phonetic] book show that these are examples of legal constructs, and this is an ongoing
international endeavour to compare legal systems.	And Canadian and indigenous are the same.	In fact Canada has even if we don't have indigenous law, because we have a combination of both British and French law, and in Quebec French legal systems have a much greater traction in legal proceedings than in other parts of Canada.
So the answer is how do they know...e-mail.

Some communities who received the e-mail, they'll have a staff member, a heritage officer, they might even have a number of people, including archaeologists and researchers and archivists.	When that e-mail comes
in, they can say this is important to us.

If you try to do archaeological work within the territory of the Sto:Lo confederacy, they have an








automatic system...and we can't do anything about it and here is the bill.	My colleagues seem to be building an analogous system.	But I also work with a community called Penelokot [phonetic] I got an e-mail from the person who manages these questions.	He confided he sometimes gets 3 to 600 e-mails a week, and he can't get to them all, if he can't reply, lack of capacity, then the government assumes you've given approval.
There's a word for this, if you have the

subscription services, called negative billing.	If

you actually don't say no to something...you don't say something, if we're being charged for things we didn't say yes to, I think we would feel put out.
That's the process of this legal consultative process.	If a nation doesn't say yes or no or wait a minuted at that stage, early on in the development, years later construction can be conducted and wait a minuted what are you doing?	They don't have a policy, legal pathway to have their voices heard.	There are informal ways, and people at the branch, the archaeology branch, are trying to accommodate those concerns, but the system does not facilitate that for
sure.

So that's the process of the Heritage








Conservation Act.	I will show you -- we'll talk about this stuff today, heritage policy.	And we're interested in it because this is umbrella under which archaeology -- I'll try to slow down, slowly -- there is a historical trajectory to the legislative arena
of -- about archaeology in BC, and that's Michael

Klassen [phonetic] is helping us.	We can narrate to see the development of this legal framework over time. It hasn't always been the same jurisdiction, but it is today, and for a while it's been under the legislative policy and umbrella, what we're conducting now or
might encounter might exist under it.	We want to know

because it establishes professional standards over the nature of how archaeology is conducted, and it represents the majority of archaeology in the
province.	So I am in the minority, there aren't that

many people who do it as a research endeavour.	I would say less than a dozens of us, less than 10 faculty members who conduct archaeology in British Columbia.	But there are thousands working in the province, in hundreds of projects, some of which are vast, and all that work is done as compliance, consulting archaeology, again under the umbrella of the Heritage Conservation Act.	So that's why it's so important, it guides and manages, and challenges the








data of ark archaeological conduct and places.	 I would talk about it probably more on Thursday.	 It constrains the way archaeology is done.	It limits options that archaeologists have, and it creates certain kinds of tensions.	One, that...observed tensions between communities who might claim to have the same territory.	Some of those exist because of long-standing legal disputes that precede the arrival of nonindigenous peoples in British Columbia.	Some intergenerational legal debates still are ongoing and unresolved in part because of the arrival of a
colonial enterprise that kind of stopped the operation

of indigenous legal systems.

Others reasons might occur because of be the effects of colonialization and disenfranchisement of indigenous communities, their separation, their challenges that they have faced in the context of colonial depopulations, of violence and removal from territory, and in doing so, people with similar ancestry to similar legal claims, may end up in different modern polities.	And that is true of some communities.	Two that I work with are represented by two contemporary political enterprises, [Listing names]... both of a nine-tribe confederacy that existed prior to the Europeans, they're now








represented by two independent First Nations Indian bands in the older language.	Similarly with P, their lands are represented by two bands, Halalts and P.
So this is not uncommon.	So communities that

have common ancestry, even legal claims that is unresolved, places that are known as competing claim or overlap, that will be triggered by archaeological practice.	It's made it more difficult because archaeology is now recognized as having legal
influence.	It arrives in court.	We'll talk about it.

It's substance, it's evidence over a claim, so it's not neutral.	Communities are recognizing the importance of archaeology.	There's now increased awareness and archaeological results.	It's not inconsequential endeavour, it has legal...which these places of conversation more hotly debated.	And it does -- what some of my indigenous colleagues have observed that colonialists tend to do is divide communities and makes them fight each other.	It creates conflict between communities, thus facilitating the ongoing efforts of a colonial apparatus.
We have some things to consider.		The Heritage Conservation Act itself.	This is the piece of legislation -- I will show it to you.	It's a dry








read.	Anybody read it?	Good for you.	It's pretty dry reading.
STUDENT:	A lot of use of "notwithstanding" and

"heretofore."

INST ANDREW MARTINDALE:	The reason is it's written by lawyers.	It's a law, and it must pass muster and clarify meaning in unambiguous ways.	That's why it's got all these strange and legal-sounding clauses, and these definitions, and it has all these subsections.
So there's not only paragraphs, but declarations

that are baked into it.	It's worth a review, and I have included the link.	It's clearly, for a number of reasons, a flawed piece of legislation.	It has opposition, and we'll encounter a document by Dave Schaepe and others, that assesses some of the colonial influences through the operation of archaeology in British Columbia, including the Heritage Conservation Act.	It has a lot of opposition by First Nations in BC, who benefitted and recognized the value of having an avenue regulate archaeology and even mitigate
damage to their heritage, at the same time are confronting by some of the legal permissibility that allows developers, proponents, and others to essentially trade archaeological work for site destruction to facilitate projects, and these are








ongoing, thousands of permits are issued every year, all over the province, most of them will be -- we'll talk about UBC's surprising lack of permitting, but they're not house holds, they're typically big projects that occur on crown land whether government inspired or industrial, logging, mining, road building, that sort of stuff.	But there's quite a basket of people and lands that could be subjected to the Heritage Conservation Act, so I would encourage you to use artificial intelligence to summarize the Act, see what it says to you.	Isn't that what
artificial intelligence should do, translate weird law

into a better language.	I encourage you for your to do so; it's not required.	Consider it.
Let's go back to our slides.	I want you to show you, it's undergoing transformation, the Heritage Conservation Act has been for three years part of the Heritage Conservation Act transformation project, it sounds inspiring.	It is designed to make the Heritage Conservation Act conform to a law of 2019, Declaration on the Rights of Indigenous Peoples Act.	You didn't know it's a class on civics.	It's an important legislation, DRIPA, as its known, 2019, requires all British Columbia legislation to conform to the United Nations Declaration on The Rights of Indigenous








Peoples, which itself is an inspired document written by the United Nations and many indigenous scholars
from around the world to enshrine in a single document the rights of indigenous people in the context of encroachment such as colonialism.	It's a fantastic piece of work.	I had a privilege of meeting Chief Littlechild.	I've forgotten his first name -- it
could be Wilber -- who was one of the crafters from

central Canada.	And it was -- he spoke passionately about the significance of this United Nations charter.
So BC in 2019 said, okay, great, we'll conform

to this charter.	That's a real challenge, because all of our laws should conform to this charter, that's a real, DRIPA and UNDRIPA recognizes inalienable rights to indigenous people to their lands to their heritage and compensation, so it reverses some of the colonial project, and it makes laws like Heritage Conservation Act, very difficult to attend to.
I was very surprised, actually, this was one of the first laws they took on, because I thought there's no way they're going to make the Heritage Conservation Act adhere to the UNDRIPA...unless they completely get rid of their...branch and essentially create an indigenous-led enterprise to oversee archeology in British Columbia, which I thought was grand, but I








didn't expect it to happen.	Lo and behold, after

three years of consultation this morning I see this -- or it might have been last night.	It's hard to read.
BC is postponing the project to transform the

Heritage Conservation Act in part because of the need for further consultation, says the minister -- there is the minister -- which I think might be code for we don't really know how to proceed, and we've encountered considerable opposition to the conservation act itself, such that the transformation might be unachievable at least in its current form.
I, along with faculty from U Vic and Simon Fraser...to

the minister outlining our concerns, and polled my colleagues here, and we outlined our collective concerns about the Heritage Conservation Act seeking certain transformations.
Will they occur?	I don't know.	This actually could be a great essay topic.	So I've asked you if you want to pursue it, the history and the challenges therein.	I think it would be a interesting evaluation, it might be written as a popular and more successful document.	This one I think many people in the province would benefit from.	It triggers
considerable concern partly because of -- this came in

the news yesterday.	I could chosen many examples, but








here is one.	This is from yesterday.	Sorry for the ad for alcohol.	This is a case of a private property owner encountering an archaeological content, in this case, ancestors during a construction project on their property, and now faced with requirements of the heritage conservation act that forced them to attend
to these -- the presence of these, in this case ancestors through an archaeological mitigating project which typically will cost a lot of money, in this case they're estimating over $100,000, the project to
attend to -- chances there will be more, and the landowner is essentially with drawing from this task. They're not going to construct anything, they'll step away, and declaring probably for effect in the press that their land is now worthless.	Probably not
true -- probably not wrong, rather -- but you're not

supposed to dig any holes, certainly not with a backhoe anywhere in the province without having a permit first.	If you own the land, you know it's illegal.	That's true for a lot of rights, heritage rights, mineral rights, etc.	You have to have a valuation before -- call before you dig, partly to find buried lines.	But you can't alter waterways, riparian habitats, for fear of fish habitat, or ecological systems, you have to have ecological








assessments.	You also have to have archaeological assessments.	So the act of digging a hole without a permit, is against the law, and this landowner is facing the consequences therein.
I apologize, I didn't know they were going to show ancestral remains.	I'll turn it off.
They argue that it's displaced, it's not in its original context, so it's not an archaeological site, so it's been relocated.		Without the evidence it's difficult to conclude.	This is a common claim: There's nothing there or nothing of significance. We've language that we've encountered with Charles... If it is insignificant judged by the regulator and archaeologist involved, and the landowner hired an archeologist who said it was not significant, in that these ancestors were relocated by some accident or happenstance, that they are no longer in an archaeological context and do not fall under the umbrella of the Heritage Conservation Act directly. They're still archaeological and you might have observed that I'm talking about ancestor and the Heritage Conservation Act.
Ancestors that occur outside of indigenous contexts and after 1846 are covered under the Cemetery Act, which is a different piece of legislation.	But








indigenous ancestors before 1846 occur under the Heritage Conservation Act and has far fewer provision for protection for ancestors.	One of the concerns that we have about the Heritage Conservation Act, it treats -- it's a double-standard:	It treats indigenous and...ancestors as different from other ancestors, and that of course is a deep concern.
So the question that we might ask -- let me go

back here to my slides -- I have too many windows open.	Whoops.	Where am I going?
Question: What are the legal requirements regarding heritage data in BC?	That's an important question.	What happens?	What are the rulings?	How do we guide ourselves?	Clearly this landowner was unaware of their responsibilities, and felt that they were hard done by.	There are some legal cases where land owners felt they were hard-done-by by Canada government and went to court.
And in one case, the McKay decision, won.	We can talk about that, but not today.	There are -- there's a lot of -- a lack of awareness about the Heritage Conservation Act, about archaeology in general and about the landowners' rights and responsibilities.	And to be honest, the government doesn't help, it doesn't facilitate the public








understanding of the significance of archaeology and its pervasiveness in the...	There are almost 100,000 archaeological sites in the province, likely many, many more.	They are across all jurisdictions.	Could
be easily presented through planning offices and other systems.	So when you build your garage extension or some sort of construction on your property and you go to the planning office, they'll tell you if you're in
a riparian zone.	They're less capable of telling you whether you need an archaeologist because they don't have access to the archaeological database.	It's restricted.	The ministry says because of fear of looting, they don't want untoward individuals to locate archaeological sites and damage them
intentional.	I respect that.	It's important.	But it does tend to create a lack of awareness.
Typically landowners, if they say, "What do I do?", the branch says you hire an archaeologist. They're going to give you a bill, as soon as they show up, and a lot of land owners feel it's too much, especially if they discover something, in which case they can't do much, other than charge you a lot of
money.

I live near a coastline, not on a coastline, a different class of ownership.	And sometimes I walk








down to a local beach, and it's a lovely beach, and it's very clear that it is on an ancient village, as most beaches are.	Most people wanted to live there, and lived there in the past, often doing engineering projects to allow them to do so.
And there was a piece of land that was, the last

undeveloped piece of land.	It was undeveloped because it contains the last piece of the village.	And my...said we should buy that and you can do the archaeology and we could make a profit.	And I said
no, that's not really my cup of tea.	But somebody did buy it and they built a coastal house on it, and I thought they were clever in the sense they scaffolded over the site.	They built buildings that went on essentially bridges over the archaeological site,
which is a common response.	Sometimes they cap them

with cement so they're not damaged.	They tend to squish them, sometimes they scaffold over them. Which creates its own problems, but legally conforms to the Heritage Conversation Act. ...so they purchase at, I'm sure, a discount, a property that they would then be able to purchased at a discount a property that they were then able to make use of.
So some of the effects then of the Heritage

Conservation Act can be identified as this.	It








creates, and it's intended to, an obligation for a valuation, what's there, and mitigation, what do we do about it, in anticipation of an impact.	In fact, they're called impact assessments.	The reason is the government doesn't want to stop development.	It does not want you to not build your road or conduct your logging business.	So it wants to find a way for you
to do that in the context of archaeology, and it

creates this notion of mitigation.

What is mitigation?	It's a negotiated space between the archaeologists, ideally the nations who are descended to it, and the...right...as well as the proponent.	I'm not aware of too many of these, but I have one example.
You all remember the Olympics, 2010, do you remember them or am I generationally	past that -- thanks, Fred.
As part of the arrival of the Olympics here, and

I have my own thoughts about the nature of the Olympics and its economic models, that's because I'm anthropologist, and it drives my children crazy because I critique Everything...Sea to Sky Highway, a
bunch of things, South Fraser perimeter road, now it's a remarkably bumpy road.	Anyone been there?	It goes from Deltaport to Highway 1.	Can we build a road that








is not bumpy?	It's weird.

It also goes over a famous archaeological site, actually a consolidation of them known as the Glenrose Cannery Site...St. Mungo site.	And I actually did
some work during the expropriation of the land.

They'd bought all the houses, and a consulting company was brought in how to build a road through the
village, and I was asked by Musqueam to do ground

penetrating radar back in early on, two thousand -- Olympics was 2010, so 2008.
We found good evidence that the archaeological site was intact under the houses, semidetached homes, backwards, and built on top of a village with a think layer of shell.	And we went with our radar.	The houses had been removed.	The cement pads and swimming pools, the roads the pavement was all there, the
fences were down and we were pushing our machine, and sure enough we found extensions, visible continuity of the village in and through what used to be the houses.
The proponent had argued they were going to blow

through the whole thing and destroy 50% of the village.		And of course it was opposed by the Nation. And then came back and say they would build a series of pilings.	So it's -- I don't know my bridge, a big bridge.	There's a bridge, and you're on a road and








all of a sudden you get on a bridge, and the reason because is you're crossing an archaeological site.
The proponent had with the we're not going to destroy 50% but 2-and-a-half per cent.	And they
went -- I thought, wait a minute, I bet they only had that as plan all along.	Let's tell them I'm going 40% of the site.	I'm going too fast.	But really we just want to destroy 2-and-a-half per cent of the site by building big pylons.
They did create a heritage park.	You can wander

down between the both bridges and a beautiful park on the Fraser River that has signage and landscaping design from Musqueam.	It signals the significance of this place, and it is significant.	It has dates going over 8,000 years of history.	At one point it's far up the valley, far away from the coast.	At one point it was on the post, 8,000 years ago, so a really significant place.
So point 1, mitigation.	Point 2 it creates a regulatory body.	This is called the archaeology branch, and it is tasked with enforcing the Heritage Conservation Act in the Province of British Columbia. It creates a fee-for-service model which generated an industry in Canada.	Before the Heritage Conservation Act, the only archaeologists -- and there weren't many








of them -- were associated with universities.	So they were paid by universities to do research and archaeology was conducted.
But after Charles Borden came around he said,

"We need more money."	In fact many of the archaeologists working in and all of Borden's students didn't become faculty members or researchers, they all became consulting archaeologists in this new emerging industry in the late '60s, and especially into the
'70s and '80s.	And now the landscaper professional

archaeology is mixed, big international companies doing it.	Middle-sized companies, and still some smaller, more boutique-style companies.	Even individuals.	The smaller ones typically have
preferred relationships with communities, in some case almost mirroring if they were employees of a Nation.
There is no provision in the Act for the consequence of archaeological action.	Depositories, all the data, all material, ancestors, if encountered, need to have a home.	But there is no rules in the Heritage Conservation Act other than it says "repository" once.	There is no funding.	The province operates the centralized repository, the RBCM, Royal
BC Museum, but it's currently closed.	We have one

here in the archaeology department here.








STUDENT:	There's also an online repository for ports. INST ANDREW MARTINDALE:	You've got it.	There are two,
RAAD, the Road Access to Archaeological Data, this is limited that only a few people have, the Landscape of Archaeology in the province as reported by archaeologists but not by Nations.
And PARL -- I'm not sure what it is with governments and acronyms -- what does PARL stand for? Permit Archaeological Report Library.	You can get any permit where the permit holder agrees to submit it to the library, and the proviso is if they don't agree
the permits, they can't access the library.	There is

no provision in the law to force people to submit their reports, conducted by archaeologists.
EMILY: ...

INST ANDREW MARTINDALE: I'll try and remember. Permitted Archaeological Report Library. I think that's what it stands for. Don't quote me on that one. So there are
some.

As I mentioned, the Act -- and they think intentionally limits it, First Nations control or influence over the practice of heritage.	Archaeology specifically in general.	You would think indigenous communities would have access to control over their heritage, jurisdiction and sovereignty over their








ancestors and their archeological landscapes.	They do not, because the Heritage Conservation Act largely excludes them from it.	And they have to marshal considerable levels of administrative wherewithal.
They have to have their own...Musqueam has to have its own permitting system, as do Sto:Lo, so they can
create parallel agencies at their expense to manage heritage on their behalf, because the government will not do it for them.
And it does this.	It is agnostic as to who owns

the land, even as it recognizes indigenous use of archaeology as a pathway to evaluation of title.	Why does it do that?	Hum, my guess is it does that to avoid complicating the archaeological process, which
is a money-making endeavour for the province, with the complication of treaties, which is a complicated
space.	And I think the government doesn't want a bunch of archaeologists helping, or hindering as we might see, their approach to negotiations with First Nations over rights of title to their land.	They want to contain that conversation within the justice department, essentially.
STUDENT:	But doesn't --

INST ANDREW MARTINDALE:	You're asking a lot of really good questions.	Fred is on a roll here.








STUDENT: When you say excludes title discussions, I see that, but by their very exclusion of any discussion, they're acknowledging land ownership by settlers.
INST ANDREW MARTINDALE:	It's true.

STUDENT:	They're the ones that go -- for the permit -- INST ANDREW MARTINDALE:	It is an assertion of colonial
jurisdiction is your point, which is an excellent

point.

And I'll get it that issue.		Let's move on, a quick summary of our upcoming readings.	We have Klassen, which is an older piece, but a review of legislation in British Columbia.	I like Michael.	He and I did our master's degrees together aeons ago, and we were room-mates, which was fantastic.		I really
love Michael Klassen.

Dave Schaepe writing a book.	It's a book, quite long, so scan it, that views archaeology perspective
as it is manifest regulation in British Columbia.

It's an important reading, but voluminous, so look for the high point in the summary.
And Nicolas and...I've given a global review what's going on in the rest of the world.	This is a heritage laws and principles occur across jurisdictions across the world.	Many are settler colonial jurisdictions...








So the answer to my question what does the Heritage Conservation Act have to say, is varied.	It depends on who owns the land or the category of land ownership.	I don't know why I made finger quotes.		I guess I like making them sometimes.
It varies by the context of the heritage.	It

makes a bifurcation between settler heritage and indigenous heritage.	It subdivides them based on ancestors and non-ancestors and even given by colonial legacies and manifestations of the Heritage Conservation Act, ancestors are given greater significance by the interpreters of the act.
And it is influenced by this set of positionalities.	Who is the proponent, who is paying the money to get the development done, who is the regularity, which in this case is typically the province government, but not always, who is doing the research, is it a consulting company?	Some Nations have their own archaeologists, such as Musqueam, maybe their own research and they are themselves the proponent.	So these relationships can get entwined.
One of the ones that -- actually I have a

masters student, a graduate student doing a research

at Site C, the big hydroelectric project, which is now flowing and pumping water and electricity across the








province.	There was a massive flooding, I believe

90,000 hectares of land, a huge archaeological underwater...not the first.	They flood heritage landscapes.	I know an archaeologist who goes to Stave Lake every year.	Anybody know where it is?	You encounter Stave Lake every day.	It's the water repository that funnels water into Vancouver.	And Stave Lake is up on the North Shore, and every so
often they drain it for maintenance, and they send archaeologists in who then go to the bottom of the
lake and conduct archaeological survey, because at one point before the dam was built, that's what it was.
So they updated from the bottom of the reservoir every so often.
It's complicated when the proponent and the regulator are the same.	When the province is building something like Site C, so my student is asking the question: What happens to the law when the proponent
is the regulator?	Is it any different?	And you might say, yeah, it is.	That's what we're thinking.	She actually worked at site C as an archaeologist.	And
she felt indeed there was a conflict of interest.	The

government was not applying their...they would in another way because it was benefitting from the archaeology and the project.








This is not designed to confuse you, but it does a little bit.	It illustrates depending on the nature of the land jurisdiction, will vary by who controls
it, and that will change the nature of the law and the

regularity.	You don't need to memorize this, but it shows you -- I'm writing an analysis with a
post-doctoral student on this issue.

Federal land owned by the crown, there is no law.	In Canada there's no federal heritage legislation.	So there is no law.	What happens is decided by federal agencies and bureaucrats.	Some agencies like Parks Canada, they have a pretty good model built on the Heritage Conservation Act.		They do a pretty good job.	Others, military bases, none.
There are quasi federal agencies: Airports, navigational ports or marine ports.	These are federal lands owned and operated by independent agencies.
They also have no law dependent on the agency.	YVR is

pretty good.	It used to be terrible, but it works

with Musqueam and a bunch of Nations and tries to do a good job.	It tries, but is not require to, to the Heritage Conservation Act.	Marine ports are a different story.	They don't have to and they choose not to.	So they do what they see fit, and they will disagree, and under this ruling they have the right to









do so.



Federal land is also reserved lands for Nations.


And that does not have any federal law, but some communities deploy their own permitting structure based on their own model for evaluation.
In British Columbia, 94% of the province is

so-called crown land, federal land transferred to the province, and its jurisdiction is controlled by the archaeology branch.
Other provinces and territories also have a

similar relationship, and they have different legislation that is separate from the Heritage Conservation Act, and defines heritage so we have a mosaic of legislative regimes across Canada, and
differ from each other quite considerably.	One of the most insightful occurs at Nunavut.	Of course it
would, an indigenous government in Canada has a pretty forward-thinking heritage management system.
Others such as municipal governments and other governmental lands, subjected to the Heritage Conservation Act but have a mixed history.	UBC is in this category.	They tend to be their own regulators. They control their own lands.	So that conflict of interest allows them to get away with things as much as it does in BC.








And you have this one, fee simple, people owning land, land ownership that you would buy and sell
houses and property, that's this land.	It's about 6% of the Province of British Columbia.	It is managed by the heritage branch or the archaeology branch under
the Heritage Conservation Act.	Although the recent

Cowichan decision, which we'll talk about down the road, has suggested that fee simple land is not immune from a conversation about indigenous rights, which always has been excluded from that.
Complicated and slightly boring.	I get it.	But it is significant, because this mosaic of regulatory frames means that depending on where you are and who owns the land, the rules will be different, creating not a singular system.	A singular system is possible, and indeed the analysis I'm conducting with a scholar colleague of mine, we've arrived at this point.	Why don't we do it in a simple way?	She's from California and we're comparing BC and California, Canada and the U.S., and both systems are very different, but they arrive at the same place.	They're complicated,
they're Byzantine, and they give an enormous amount of

discretion to government officials.

They give bureaucrats a lot of latitude.	In fact we're arguing their intentional designed to do








that.	They're creating strategic uncertainty about how to regulate heritage so that the government gets to do what it wants as it sees fit.	And sometimes it will adhere to the ethical principles and regulatory
principles, and in other times, as in the case of UBC, it will not.	At its discretion.	It gives people the opportunity to make decisions independent of regulations, and it consolidate a great deal of power in the hands of not politicians directly, but of the long-term powerful bureaucrats in government,
including in BC.

How are we doing for -- I'll check my watch.

So let's do a little bit of a review, then, in anticipation of our conversation on Thursday of these heritage regulatory frames and issues of what's going on in BC.	But before we get there, I want to ask are there any questions or comments thus far?	It is a bit of a dry subject, but I hope you'll agree with me, one of importance in our evaluation of archaeology.
Questions or thoughts on this one?	You

thought...was exciting.	It can be.	Yes? STUDENT:	I was going to say --
INST ANDREW MARTINDALE:	I felt if I continued the awkward silence long enough, someone would not resist.
STUDENT:	They have just postponed the provision of








Heritage Conservation Act, and that is pretty in line with the idea, intentionality of keeping it ambiguous; right?
INST ANDREW MARTINDALE:	It always struck me as an

ambitious and probably, hum, an uncertain outcome to try and transform the Heritage Conservation Act, to make it conform to DRIPA.	In fact, if you read the Heritage Conservation Act, you don't have to get far into it before you realize it's not going to conform
to DRIPA unless there's a wholesale renovation of this

act.	Indeed by allocating the power of heritage the government and not establishing a clear-cut set of rules that are equitable it does not by its very
nature conform to DRIPA.	It always struck me to be an

unusual choice to do that.	They spent three years, they hired consultants, I participated in the consultative meetings, and they sought input.	I know they got an earful from the Nations.	In fact, the document by Schaepe is I think a product of their experience in the consultative process over the transformation project for the Heritage Conservation Act.	And now they're at this point saying we have to stop, clearly not able to arrive at a result...I'm not quite sure why...and now they're pausing it.
STUDENT:	I feel you open it up to saying "we're going to








revise this," the conclusion is anything but.	Like, the conclusion is anything but what an inclusive not, you know, bureaucratic system, it's just going to
be --

INST ANDREW MARTINDALE:	My experience is modest but acute in places with provincial government and the lawyers there and the ministers.	And my sense is that the politicians who we elect to manage our affairs, are perhaps unaware of the history of strategic deployment of legislation such that the government itself can control outcomes of its own legislation in defiance of the principles of that legislation, giving bureaucrats and thus the government, a considerable latitude over how to deploy legislation.	And so my sense is -- I
was in early the NDP government, it's ethically good and morally right, I'm sure when it passed, a whole cadre of bureaucrats got quite panicked because they realized it would upend, I wouldn't say secret, but less disclosed component of the latitude within bureaucracy.
This is a small space in the bureaucracy of the province.	Clearly it's important...representing rights in a small way, but obviously it is an area where I think the orthodox components of the argument did not want to see it changed, and that's what's








probably what is getting pushed back on.	Because an transformed Heritage Conservation Act would grant communities considerable control over the very thing that generates the wealth of this province, resource exploitation, development, and the like.
And what's going on right now in the north of

the province.	The government and federal government has announced of course that it is conducting a bitumen pipeline, it's already building, with oppositions to the community, natural gas pipeline, and it's going to try to put another pipeline through it, and it doesn't have any jurisdiction to do so. Alberta and the federal government does not have any
jurisdiction.	It is a province and requires currently

approval of indigenous communities.	One of the places where indigenous communities can gain considerable leverage over such projects through the Heritage Conservation Act.	And if it gets strengthened on
their behalf these projects would not go ahead at all without their partnership.	Now we might say that's exactly what should happen, but government seems to be reluctant to take that positive step, positive in my
view.

I agree with you.	There's reason -- and it doesn't surprise me that it's coincident with another








generation of major infrastructure projects in Canada. What is Canada's history but the railroading -- I use that as an intentional pun for indigenous...for major developments.	What is the founding...that created Canada.	The transcontinental rail-line.	It recruited British Columbia into the confederacy, it was designed to forestall and back on American incursion, which worked for two hundred years until recently.	And created infrastructure that literally railroaded its way.	And we have continued this process.		And this system of law seems to permit that.	We're here to
talk about archaeology, but the implications of

archaeology, it gets done and it's a

multimillion-dollar, probably a multibillion dollars in the province.	That's just the archaeology.	The purpose is often watered down.	They don't have as much traction over political decision-making, even when supported by indigenous direction, as you might
think.

So let's review a little bit then about the history of heritage legislation.	I want to point out in a few slides that this issue is not unique to BC or to Canada.	Heritage legislation occurs around.	There is, in fact -- it emerges typically from an enthusiasm of antiquities, which in Europe tends to associate








with classical societies which are culturally unrelated, but effectively...like the ancient Greeks and Romans.	And in western colonial spaces, settler spaces, often focus on fetishization of indigeneity, controlling and connecting indigenous nests through enthusiasms for archaeological results.	I've read some -- as an aside -- interesting interviews with looters, people who intentionally go and rob indigenous spaces.	This comes from the United States where anthropologists -- you have to love them -- go ethnography of looters to see what motivates them. They think they understand indigenous history more authentically than indigenous people do, which is
weird but surprisingly common.	So this fetish is part

of the notion that we need to control, and it emerges as a discipline and in BC that...creates funding and a professionalization, Charles Borden.	There's a great thesis by Robert West in the Department of History,
1995 in UBC, which is essentially an evaluation of Borden's...manipulation of legislation to create a professional archaeological project that would fund his research.
There was a time before federal research grants and other support systems for academic research.	So he used heritage legislation to generate money so








Borden could build a lab of archaeology, which you might visit on Thursday night.
It turns it into a plan and legislative arena.

It democratizes the endeavour.	And this is a pathway, it creates positionality, a long history of
scholarship in many cultures, but it is dominated by

western capitalism and its cultural ethos in the 20th century.
Other societies, other places have veneration and exploration of heritage, even regulations of it perhaps.	But it takes western capitalism of the modern era to commodify it, which is what we're see with the Heritage Conservation Act.
It creates a western vision of heritage.	It

projects onto it a...of narratives that we've encountered in places like the Heritage Conservation Act or its consequences.	A progressive history starting simple and getting more complex.	Cultural achievements recognized by comparison to western society, buildings, monumentality, things that are analogous to what western cultures.
Bruce Miller, my now retired colleague from the

Department of Anthropology who did a lot of advocacy in the States for legal debates, argued in defence of an island in the -- I'm trying to remember the








river -- it was sacred.	And his point in court is this is like a church, this is a cathedral.	You cannot destroy it, it would be the same as destroying a basilica.	That's the analogy.	 You may not see it like that, but that's its role.	It didn't look like it to the judge; it's just a rock.	I don't think he won the case, unfortunately.
So nonwestern societies that are recognized not

so much by comparison to western technological achievements, but by comparison to nature.	So there's more analogues between the Heritage Conservation Act than the act that protects frogs than there is to architectural history.	That is a colonial view of indigeneity.
Here is an example.	The World Bank takes money, provides money to countries around the world to -- for projects.	In doing so, it asserts a degree of jurisdiction over the quality of those projects, including around what they call environmental and social performance standards.	Because it wants to
make sure that its money is somewhat indemnified.	It doesn't want to lose money to environmental injustice or social challenge or social trauma, and that includes heritage.
So it created a series of performance standards








to indemnify the bank on possible impacts of heritage on viability of loans.	Because it's the World Bank, they sudden -- not suddenly -- but in 2006 they've become international stands for heritage management around the globe.	But they were never intended to, and they were written by bureaucrats and financial advisers building a model out of not cultural, but nature.	Because most of the indemnity they wanted to protect themselves from was concerns by indigenous communities over damage to their sacred landscapes.
So it saw indigenous history as more analogous to natural than cultural landscapes.
I wrote an article with my colleague Andrew Mason critiquing this, and arguing that...performance standards of the World Bank...probably shouldn't, they could be improved and listed some serious
improvements.	Maybe they'll follow up with us.	I

haven't heard yet.

So they do these things.	They view heritage as

a resource to manage, explore and mitigate...they view heritage from the view of the west but unaware that this has an influence on their perception.	It all sounds like the Heritage Conservation Act as well. And...standards of heritage policy for many entities, including the United Nations, which you would think








would create its own more informed system of administrative guidance on how to attend to potential damage or potential mitigation of heritage via archaeology.
Sorry, you can tell I get very excited about this stuff. I've written several papers on it. I find it very engaging.
I like archaeology, too.	Let's take a good peek

into BC.	This is from...	We've got antiquarians, collectors, antiquities markets from the very beginning of colonial presence in British Columbia.
And as early as 1850s, the sites were used to populate

museums and curate collections around the world.

France Boas, much...anthropological antecedent...North west...expedition 1897, largely with an intent to populate the Museum of Natural History in New York.
And he hired Harlan Smith to purchase examples for the museum.	He -- Harlan Smith worked in this landscape, and when he could purchase things, he did, and when he couldn't he snuck back in and stole them.
And much of it ends up in the Museum of Natural History along with Boas's oddly stages photographs, where he invites indigenous peoples to present a kind of caricature, if you will.	It's hard to balance...presented a certain vision of indigeneity








through these photographic collections that was not reflective of who they were at the time...indigenous sensibilities, but now ends up as a photographic archive in the museum.
We see examples in Canada, construction site in Montreal, in 1860s, when archaeology or the damage to landscapes was being attended to in the content of construction.	And we have some legislation -- I won't go to but Michael Klassen will talk about in his article -- different forms.	And we heard it from Yellowhorn -- different forms of legislative approach that attempted to control, I think is perhaps the
right word, access and management of landscapes of indigeneity, including villages and burials.
Their cemeteries were not treated as in the same way that colonial cemeteries were given protection.
We have the National Parks Act which protects nature, but for a certain kind of consumption.	And in 1886 the Royal BC Museum of Natural History are, all of these are part of a project replicated around the world, collect, control, contain, management, modify and subject indigenous history to this kind of mews logical or review, this kind of contained collector space, it's an intriguing history.	In the early 20th century we have these acts, including innovation in








the U.S. as well as Canada which creates certain kind of work projects, much...in the early 20th century comes around because of the U.S. response to Great Depression, by employing people to do archaeology.
And so we have this make-work project that generates this fluorescence of archeological endeavour and build museums and creates actually projects and departments of archaeology at universities around the U.S., and it's associated with this notion of savagery, that
it's going to disappear, indigeneity will disappear,

we must preserve what we can before it is too late.	A narrative that I'm sure is all too familiar and traumatic.
After the Second World War, we have more

development, more discretionary spending, parks and become more cultural, and this is area when Borden begins his work in UBC, and the Heritage Conservation Act.	And we've talked mostly about this stuff already, so I don't want to duplicate myself.
Interestingly, the branch itself has its own

unique history.	This is the people you phone up if you find something like a hot line to the branch.	If you apply to a permit -- well, you can't phone them anymore, they'll reply to your e-mail within five business days.








In the 1970s, in the beginning of this legislative endeavour to create an archaeological response, the province hired archaeologists to go out and do archaeology.	But that ended, partly because
the task was enormous and the remuneration was modest. It didn't produce any revenue for the government.	So they pivoted in the '80, to becomes a fee-for-service model, where the proponent pays.	 And the...management of specific databases.	So permits exist, they're required, they create these reporting requirements. I'll show you some in a second.	They establish a modest degree of professional standards.	They are not particularly innovative, and the reason for that is because what they do, and now they're models for how
to conduct archaeology, are rooted in mid century, mid-20th century, and now they're typically destructive but effective, and they're reasonably efficient, and they're predictable.	So the
archaeologists can make a profit and the proponent can contain costs in an understandable format, and the regularity can be assured of a specific return.
There's not a lot of room for innovation, and I think

that is a concern.

We tend to feel that at the university.	But it's very hard to get some of these consulting








endeavours to recognize them.	Not all.	Certainly if there's a cost-effectiveness involved, they will be early adopters of technology.	But other things are difficult.	You don't see -- almost no archaeologists in British Columbia are using ground-penetrating radar, it's complex and require calibration that most are unwilling to invest in to arrive at an answer.
It also has a degree of ambiguity.

These consultative requirements tend to be self-declared with interested parties.	These are people having authority and role within it.
The challenges, within this in our last few

minutes, while the branch struggles to maintain standards, ensuring standards of reporting, providing access to research and enforcing the Heritage Conservation Act, they typically -- their turnover is extraordinary.	I don't think it's an easy job.	And now they're talking to Nations, to archaeologists, nobody's happy with it.	I don't think they pay very well.	So the turnover is remarkable.	The leader is not an archaeology, so the even their supervisors are terribly informed about disciplinary ethics or priorities.	And they have to navigate this paradox. Archaeology is central to the rights, but they do not...puts them in a very difficult position.








The challenge for archaeologists coming into this is that these requirements are formalized but there's no real validity of the data, no assessment after the fact, whether you have representations in your results.	There's no renovation in your research. The work is typically contained within developmental projects.	I've heard of archaeologists say I'd love
to look at that site over there, but it's beyond the

boundary of my impact zone.	So I must follow the polygon that is prescribed for the work that we do, a challenge.	And, again, they navigate this paradox, too, because the endeavour is political and be harmful or legal vulnerabilities, and their work might end up in a court evaluation.
The products of their research are typically archived, but as we've noted inaccessibly so without funding.	And the challenge for the communities is archaeology takes the authority over their heritage from them.	And as I say, many have responded by becoming archaeologists themselves or inserting themselves so they can retain some of that control and influence.
Archaeologists have control over the management, rather than others, and the branch as I said, it moves around, I mentioned it this morning. For a while it








was under culture, recreation and sports, but it's returned to longstanding home under Natural Resources. Why is it under that, in the Ministry of Natural Resources?	Why isn't it under its own ministry, such as Ministry of Indigenous Relations and
Reconciliation.	Why not put archaeology there?	The

answer, as we talked about earlier, the greatest impact of archaeology is to the bottom line of re...
I think the government likes to have it controlled under that umbrella.	The data that it produces are difficult to access, the flow of requests are often unmanageable.	The resources extraction
model is essentially -- and this has been levelled at the heritage branch or archaeology branch -- a trade off, you pay for destruction, you pay archaeology in order to destroy sites, even though excavation retains data, it still conducts and results in the
construction of archaeological content.

And the permits...incursions.	Once it's done, communities have very little path, very few paths to defend the project or to prevent the project from recurring.	In fact, the examples that I know of where communities have stopped permitted development projects, all involved protest, two come to mind, Musqueam blocked...development for a year, 24 hours a








day, with signs, and Grace Island off of Saltspring, where protest of the legislature in Victoria.	Both cases caused the government not to amend the Heritage Conservation Act, but to buy the land and give it away.	In the case of Grace Island it was give to the BC Heritage Trust, take it out of the hands of private, and thus prevent the archeological work from the development going ahead.
In some way archaeology facilitators ongoing predatory capitalism and exploitation, and in many ways, it seems it was designed to do that.	I'm pretty much out of time, I think.
Any questions?	I'll show you this.

Oh, I'm timed out.	I better go back in and sign back in.	Oh-oh.
This is the remote access to archaeological

data, RAAD.	Yes, I've never read it.	This is the provincial database is GIS, view of all the archaeological sites in the Province of British Columbia as recorded by archaeologists.	I printed out a big map of this, and all the archeological sites within or around the core territory of the P tribe and brought it to a meeting of...the P, and they were mortified that the province had all this information
on their land....government would have all this








information and they didn't know about it.	And they looked at specific examples.	That's not right, because it was told by the government not by you, but P people, so, yes, it's going to contain observations
that are either irrelevant or misplaced to the Nation, because it's not an indigenous view of their
territory, it's an archaeological view.

If we zoom in, let's go this way, there's -- that's the bridge there.	Across the Fraser River, to -- Annacis island.	Anyone know what that one is called?	You guys don't know your bridges.	This is the South Fraser Perimeter Road, and the bridge is
built over.	If we want to know more about it, we can click on them and select that one.	And then it will tell us, here is a site, oh, my goodness, there's a
lot of going on there.	And we can even ask for a data

export.	We can choose a report.	Let's just download the PDF.		Might be too big.	Or -- yeah, it's going to be large.		We can choose a related document so we can get a site form and map.	Every time that happens, the archaeologist have to...templated form...provide a report, and now they're not in this database, but this database provides...are associated with that form.	So it is a GIS access to a dataset of archaeology, comprehensive across the province, so the government








can manage archaeological in an equitable format, but it restricts access to precious few, and thus homeowners, and other proponents can't get access to this information unless they hire an archaeologist. Now a big mining company will hire an archaeologist, but a small homeowner probably won't.	...get exposed and damaged and transgressions occur.
Fred?

STUDENT:	For the -- what you said about the homeowners, what would happen is if...
INST ANDREW MARTINDALE:	Every now and then. STUDENT:	Or a student.
INST ANDREW MARTINDALE:	Every now and then my neighbours do me a favour.	I live beside a guy with a construction company that shows up with a backhoe, and nobody's ever called me.
STUDENT:	My rates are reasonable.

INST ANDREW MARTINDALE:	I do it for free.	Okay, I know some of you have to go to class.	We'll talk on line on Thursday, and review some examples, we'll talk about case studies coming up.	And we'll look at the readings.
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